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QUESTIONS PRESENTED 


Are stipulations entered into in pre-trial proceed- 
ings, and in open Court, binding upon the Court and counsel 


for the parties? 


Is the testimony of a physician who has examined 
the plaintiff merely for the purpose of testifying at the 


trial as an expert, and based on the history given by the 


plaintiff, records and reports of doctors and hospitals, 


hearsay evidence and subject to an objection on that ground? 


Are Mortality Tables properly allowed in evidence 
where there is no proof that plaintiff will suffer any finan- 


cial loss ? 


May the defendant call a witness for the only purpose 
to rebut a statement attributable to him by plaintiff's wit- 
nesses and ask the witness the direct question whether he 


made such a statement ? 


Is a statement made by plaintiff to her employer, out 
of the presence of the defendant, covering complaints of 
her injury hearsay and subject to an objection on that 


ground? 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 
I. Stipulations of Counsel Binding on Court . 


Il. The Testimony of Dr. Gordon was Hearsay 
And Not Admissible 2 Ws 


Ill. The Admission of the Mortality Tables was not 
Supported by the Evidence . 


IV. The Court Erred in the Admission of Certain 
Evidence and Exclusion of Other. 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by City-Wide Trucking Corporation, a Corporation 
and Roy Ray Cureton, defendants below, from a judgment in favor of appel- 
lee, Emma Ford, plaintiff below, and the parties will be hereafter referred 


to as they appeared in the trial Court. 
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This action was commenced on March 22, 1960, by a complaint filed 
by Emma Ford and John D. Ford, her husband, for damages growing out 


of an injury sustained while the plaintiff was a passenger in a car stopped 


in a line of traffic by reason of the alleged negligence of defendants. There 
was a judgment in favor of Emma Ford against the defendants and in favor 
of the defendants against John D, Ford. 


Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11, of the 1950 Edition of the Code of the District of 
Columbia, and on this Court by Section 1291, Title 28, United States Code. 


STATEMENT OF CASE 


On February 6, 1960, plaintiff was a passenger in a motor vehicle 
operated by Helen B. Thompson which was stopped in a line of traffic 
stopped on Kingman Lake Bridge. There were three vehicles stopped 
behind the car in which plaintiff was a passenger and a truck owned and 
operated by the defendants hit the rear of the fourth car which caused a 
chain reaction and the car in which the plaintiff was a passenger was 
struck. 


Plaintiff claims she was injured by reason of this bump with the 
car. Apparently the driver of her car and the occupants of the other cars 


were not injured. 


Plaintiff was taken to the Casualty Hospital because she claimed 
she was injured. Upon initial examination at the hospital the patient 
complained of severe pain and stiffness in her neck and stayed in the 
hospital until February 24, 1960 (J.A. 49). 


In the pre-trial statement, dated January 31, 1961, the plaintiff 
claimed injury to her eyes and bruises to both arms, chest and knees; 
permanent injury to her cervical and lumbar spine. It is noted also that 
at the time of the pre-trial counsel for the plaintiff had no medical evi- 
dence from physicians to indicate permanency of these injuries. 
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The pre-trial order also contains the following: 


"The parties agree to the mutual exchange in writing 
on or before March 1, 1961, of the name and addresses of, 
witnesses to the accident, to the circumstances surround- 
ing same, and with reference to the nature and extent of 
injuries and damage. 


"The parties agree to the mutual exchange of all 
medical reports of examining or treating physicians, 
now on hand, on or before March 1, 1961, and a similar 
exchange of all such reports within 48 hours of the alert 
of this case for trial."" (J.A. 4-5). 

On May 9, 1961, counsel for the plaintiff appeared before Judge 
Burnita Matthews, the then pre-trial judge, and stated that plaintiff's 
physician, Dr. Braden, was not prepared to tell whether there was any 
permanency or not. In answer to the Court's question as to the |nature 
of the injury, counsel for the plaintiff replied that it was a back|strain 
and that counsel had sent the plaintiff to Dr. Gordon on yesterday who 
indicated there would be some permanency. 


Counsel for the defendants objected to any change in the pre-trial 
order; that the case was then on the daily assignment for the third time 
and that the case might be reached for trial on that date. Counsel for 
the defendants also said that in February he had received a list of the 
names of seven or eight witnesses and that in April another letter was 
received giving the names of additional witnesses and that on that morn- 
ing he had received a letter covering the names of two more witnesses, 
None of these statements mentioned Dr. Gordon as a witness (J{A. 7-11). 


On the morning of May 12, 1961, counsel for the plaintiff appeared 


before Judge David A. Pine, the then presiding judge, and asked fora 


continuance of the case, which was denied. 


At 2:00 P.M. on May 12, 1961, counsel for the plaintiff again returned 
to Judge Pine and advised the Court that the case had been set and assigned 
to a judge for trial on Monday; that their Dr. Braden had to go to a conven- 
tion and again requested a continuance of the case. 
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Counsel for the defendants objected and said that he had no objec- 
tion to counsel for the plaintiff reading the doctor's letters and that 
counsel would stipulate that if Dr. Braden were present he would so 
testify. The letter was dated January 16, 1961. Counsel for the defend- 
ants refused to stipulate to any further letter that the doctor might write. 


The Court stated that under the circumstances he would tell the 


Assignment Commissioner not to call the case until Monday a week. 


Counsel for the defendant then stated that the case was to go to 
Judge McLaughlin on Monday and the Court asked if counsel for the de- 
fendants had been put to any expense and the following colloquy was had: 

"MR. DOHERTY: No, Your Honor, except coming 
down here. Your Honor please, I would like to have some 


understanding that the case will stay in status quo, that 
there will be no other letters brought in, no other matters 


brought in, nor any other witnesses, and all of these vari- 
ous things. : 


"THE COURT: Do you give your assurance that 
there will be no more? 


"MR. KOONZ: Yes, the file will not be touched and 


there will be no more correspondence, As is, the case 


rests. 


"THE COURT: As is, the case rests. All right, 
we are all set now. 


"MR, KOONZ: Thank you, Your Honor." (J.A. 11-14) 


The case came on for trial and the plaintiff testified, among other 
things, that a person riding with the driver of the defendants' truck had 
gotten out of the truck and said "'the driver of the truck had been driving 
too fast all day long’. (J.A. 17-18). 


The plaintiff also testified that she was employed by a Mrs. Britton 
and was off from work from February 6, 1960, until May 25, 1960; that 


she received Six Dollars and Ten Cents ($6.10) a day, plus two meals; 


that the trouble with the lower part of her back and waist had cleared up 
around the first of May; that her headaches were not as bad as they were; 
that she is still taking medicine for the headaches (J.A. 21). 
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The plaintiff testified that she went to see Dr. Braden on March 2 
and March 80 of 1961 because the case was set for trial about those 
dates. She also testified that she saw the doctor on April 19 and didn't 
know the case had been set for trial but didn't go to see him for that pur- 
pose but did say that she knew the case was coming up, but that) her 


medicine had run out (J.A. 24-25). 


Dr. Everett J. Gordon was called as a witness for the plaintiffs and 
counsel for the defendants objected to his being permitted to testify be- 
cause of the stipulation made before Judge Pine in open Court on May 12, 
1961; that counsel for the defendants had received a letter on May 23 
from counsel for the plaintiff enclosing a copy of Dr. Gordon's report 
of his examination of plaintiff; Dr. Gordon's testimony was also objected 
to on the ground that where a doctor has never treated a patient and ex- 
amined her only for the purpose of testifying at the trial that such doctor 
is not permitted to testify about the history that was given to him by the 
plaintiff, and the defendants’ objection was overruled (J.A. 25-28). 


Dr. Gordon testified that at the request of counsel for the plaintiff 
he examined plaintiff on May 8, 1961, in connection with the trial and 
need for expert testimony; he further stated that he had received a copy 
of all her prior medical records and records of her hospitalization. 
Counsel for the plaintiff then asked the doctor if he had taken a) history 


from the plaintiff of her complaints and her injuries. 


Counsel for the defendants then made a statement to the Court that 
he didn't know how far counsel for the plaintiff would go in his |questions 


to the doctor but that the defendants objected to any testimony based on 


the statements made by plaintiff to Dr. Gordon as a basis upon|which he 
would have an opinion (J.A. 29), and over defendants' objections Dr. 
Gordon was permitted to state the entire history as recited to him by 
plaintiff. The doctor also testified that he made a physical examination 
of plaintiff which was practically objectively normal (J.A. 32-33); the 
doctor referred to X-ray taken at Casualty on February 6, 1960, which 
he was permitted to explain, over defendants’ objection (J.A, 34). 
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Dr. Gordon made a diagnosis of cervical strain, persistent, with 
radiculitis, moderate, right arm, The doctor said that in the matter of 
a prognosis he felt plaintiff had made a good recovery but that he found 
sufficient findings that she was still having trouble after a year and it 
was quite probable that these would persist longer than that, perhaps 
indefinitely, When pressed by counsel, Dr. Gordon said that he could 
only reiterate what he just said; that the condition would appear at this 
time to be permanent but he could not be absolutely sure (J.A. 39). 


Dr. Gordon was asked as to whether plaintiff would continue to need 
medical surveillance and attention for this condition. Counsel for the 
defendants objected to the question upon the ground that the doctor was 
not in a position to answer this question because he never treated the 
lady and had no knowledge as to what this lady might need in the future, 
and that there was no indication in the doctor's report that treatment would 
be required, and that the doctor had stated that there was nothing wrong 
with the plaintiff from an orthopedic standpoint, Counsel for the plaintiff 
then stated that the doctor was a specialist and on the basis of the condi- 
tion which Dr, Gordon found and the medical history and the records of 
the hospital the doctor could state whether or not she did or did not need 
medical surveillance in the future, and the defendants’ objection was 
overruled, and the doctor was permitted to answer. The doctor stated 
that the plaintiff may need occasional treatment from time to time as her 
symptoms warrant it (J.A, 39-41). 


On cross-examination of Dr. Gordon he stated that the plaintiff 
was sent to a Dr. Rollins, who was a very capable neurosurgeon, and 
that the doctor found no evidence of neurological injury (J.A. 43). 


The doctor stated that his diagnosis, as contained in his letter to 
counsel for the plaintiff, was as follows: "The headaches are also resi- 
duals of this cervical strain; inasmuch as they have persisted for over 
one year, it is quite probable that they may persist longer or even in- 
definitely", and that was based upon what had been told him by plaintiff, 


and that headaches cannot be seen and are subjective (J.A. 44). 


7 


Dr. Gordon testified that he checked the hospital report and found 
no place where the word "headache" was used (J.A. 45), and that every- 
thing was normal according to the hospital record, with the exception of 
her complaints (J.A. 47). 


John R, Robinson, called as a witness for the plaintiff, stated that 
he heard one of the persons in the truck say "I have told you to cut your 
speed down, way back, I told you to cut your speed", and on crogs-examina- 
tion the witness said that he heard this person say it a couple of times 
(J.A. 48). 


Dr. James W. Braden, called as a witness on behalf of the plaintiff, 
was asked concerning the permanency of plaintiff's condition and said, 
"Well, as you say, nobody can be sure of these things, but from [my ex- 
perience and from what I have seen and heard over this period of time, 


over a year now, I believe that this thing is probably permanent!" (J.A. 55). 


He also stated that she might require some medical treatment once every 
three months (J.A. 57). 


On cross-examination the doctor stated that the nurses' records 
are very bad but that he had a good memory, and even though the hospital 
records had no mention of headaches that the plaintiff complained of head- 
aches. The doctor was asked concerning his statement on direct examina- 
tion in which he stated that the plaintiff complained of pain in the head, 
neck and back, but admitted that in his letter to counsel for the plaintiff 
that he said "Upon initial examination the patient complained of severe 
pain and stiffness in her neck and back" (J.A. 59). The doctor admitted 
that the hospital record contained a report of one Dr. Perez, who was the 
resident, as saying no rigidity in the neck, but that the finding was acute 


cervical strain. 


Dr. Braden stated that the report of his physical examination noted 
"nervous, numbness in the right arm, pain in the cervical region, lumbar 
region, trouble with focusing"; that the objective finding was the numbness 


of her right arm and his observation of her nervousness; that he remembered 


examining her on the 7th of February but his first record is noted as of 
February 10, 1960, and the statements to counsel were from memory 
(J.A. 62-63). The doctor stated that he found muscle spasm in the 
neck and back but that there was nothing in the record to support it 
(J.A. 63). 


Dr. Braden checked the hospital record while on the stand and said 
that he found no record of complaints of any kind covering headaches 
(J.A. 65); that the first written report disclosing complaints of headache 
was in his own record of June 22, 1960, but that from his memory the 
plaintiff complained of headaches, and that he hada good memory (J.A. 
67). The doctor admitted that no statement was put in the doctor's 
records covering muscle spasm from April, 1960 until January 11, 1961, 
which contained the statement that motion was restricted in the neck to 
the right and on March 2, 1961, there was the statement in his report of 


"restriction of motion in the neck", 


Dr. Braden stated that he knew that there was going to be a trial 
and that plaintiff came over for him to examine her so he would have 
some knowledge before the case came to trial and that he had referred 
the plaintiff to Dr. Rollins for a neurological consultation (J.A4, 71). The 
doctor stated that what he treated her for was pretty much based upon 
subjective statements (J.A. 72). 


Romaine Britton testified on behalf of the plaintiff and stated that 
she was the plaintiff's employer and that plaintiff's salary was Six Dollars 


and Ten Cents ($6.10), plus two meals, and that she had come back to work 


the last week in May of 1960 and resumed her regular employment the 
following week (J.A. 77). 


The Court permitted the witness, over defendants' objection, to 


testify concerning the plaintiff's complaints (J.A. 78). 


The pre-trial order contained a statement covering plaintiff's loss 
of earnings of Five Hundred Sixteen Dollars and Eighty Cents ($516.80), 
which brought it to June, 1960, and that there was no loss of wages since 
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that time (J.A. 6), and no proof offered or given concerning any other 
loss of time or wages. 


Plaintiff's counsel was permitted to read into evidence plaintiff's 
life expectancy of about thirty-three years, over the objection of counsel 
for the defendants that there was nothing in the evidence which would sup- 
port the use of a Mortality Table (J.A. 81). 


At the close of plaintiff's case counsel for the defendants/ moved to 
strike the testimony of Dr. Gordon on the ground that it was a violation of 
the stipulation made before Judge Pine and on the ground that he was 
brought in merely for the purpose of testifying at the trial and that his 


testimony was based on the plaintiff's history to him, on what he read 
in the hospital record and the statement of other doctors, and the motion 
was denied (J.A, 82-83). 


Roscoe Brooks, called as a witness for defendants, stated that he 
was employed by the corporate defendant and was in the truck at the time 
of the accident. He was asked whether he made the following statement 
to the driver of the truck after the accident: "That you were speeding all 
day or travelling fast all day and I told you so". Counsel for the plaintiff 
objected to this as hearsay and was sustained by the Court (J. A. 85). 


There was read to the jury from the report of Dr. Braden, among 
other things, the following statement: "June 22, 1960: Headaches if get 
over-tired or too much sun. Good motion, Neck, still some discomfort. 
Still some discomfort in neck", and also on April 19, 1961, the report 
showed only "Ten percent restriction of the neck, Can't sleep on pillow. 
Headaches" (J.A. 92). 


The matter was then submitted to the jury and the jury returned a 
verdict in favor of the female plaintiff in the sum of Fifteen Thousand 
($15,000.00) Dollars. 
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STATEMENT OF POINTS 


1. The Court erred in permitting the testimony of Dr. Everett 
J. Gordon in the face of the stipulation made before Judge Pine. 


2. The Court erred in permitting the testimony of Dr. Everett 
J. Gordon in the face of the pre-trial stipulation. 


3. The Court erred in permitting Dr. Everett J. Gordon to give 
an opinion of the condition of the female plaintiff based upon hearsay 
evidence. 


4, The Court erred in admitting the Mortality Tables, over the 
objection of the defendants that the evidence did not sustain plaintiffs' 
right to its admission. 


5. The Court erred in refusing counsel for the defendants the 
privilege of asking the witness, Roscoe Brooks, the direct que stion 
attributed to him by the plaintiff. 


6. The Court erred in instructing the jury on permanent injury 


for there was no evidence to sustain such an instruction, 


SUMMARY OF ARGUMENT 


The Court is bound by the stipulation of counsel and cannot ignore 
such stipulation and where counsel has agreed upon a hearing for a con- 
tinuance that the case will remain in status quo and that no new letters 
or witnesses will be brought into the case, this is binding on the Court 
and counsel. 


A doctor wholexamines a party for the purpose of testifying as an 


expert is not permitted to testify concerning the history given him by the 
party, for it is hearsay. His testimony and opinion is confined to the 
objective findings which are made by him and he is not permitted to base 
his opinion of the present condition on the prior written statements of 
doctors and/or the record of her hospitalization. 
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Mortality Tables should not be permitted in evidence except where 
there is a partial or total destruction of the earning power of the plaintiff 
and should not be used as a basis where the only question presented is 
pain and suffering. 


Where the testimony on behalf of the plaintiff clearly states that an 
individual has made a particular statement the defendant, in its case in 
chief, is entitled to ask that witness the specific question as to whether 
or not he made that particular statement. 


The testimony on behalf of the plaintiff did not support an jinstruc- 
tion to the jury on permanent injury. 


ARGUMENT 
I 
STIPULATIONS OF COUNSEL BINDING ON COURT 


The Court and parties are bound by the stipulation entered into 
between counsel and the stipulation need not be in writing but may be 
made in open Court. Rule 17 of the United States District Court Rules 
for the District of Columbia is as follows: 


STIPULATIONS 


"REQUISITES OF, A stipulation in an action will 
not be considered by the Court unless the same be in a 
writing signed by the party to be bound thereby or his 
attorneys; or made before the Court or a master at a 
hearing stenographically reported; or made in the tak- 
ing of a deposition and recorded by or at the direction 
of the officer before whom the deposition is being taken." 


The pre-trial order, dated January 31, 1961 (J.A. 4-6), signed by 
counsel for both parties, contains a stipulation that the parties will ex- 
change in writing on or before March 1, 1961, the names and addresses 


of witnesses * * * with reference to the nature and extent of injuries and 


damage. The parties also agree to the mutual exchange of all medical 
reports of examining or treating physicians, now in hand, on or before 
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March 1, 1961, and a similar exchange of all such reports within 48 hours 
of the alert of the case for trial. 


The instant case had been set for trial on three occasions prior to 
May 15, 1961, when it was again set for trial before Judge McLaughlin, 


On May 12, 1961, counsel for the plaintiff appeared before Judge 
Pine in the morning and asked for a continuance, which was denied, In 
the afternoon of May 12, 1961, counsel again appeared before Judge Pine 
and requested a continuance because their Dr, Braden would not be in 
town the coming week. The record of these proceedings is set forth, 


commencing on page'11 of the joint appendix and ending in a stipulation 


that the case would stay in status quo; that no other letters, matters or 
witnesses would be brought in and as the Court said "as is, the case 
rests", (J.A. 14). 


The case was not reached for trial on May 22, 1961, and on May 23, 
1961, counsel for defendants received a letter from counsel for the plain- 
tiff in which was enclosed a copy of a letter from Dr. Gordon, dated May 
22, 1961. 


At the trial the plaintiff called Dr. Gordon as her witness and 
counsel for the defendants objected to his being permitted to testify on 
behalf of plaintiff on the ground that it would be a violation of the stipula- 
tion entered into on May 12, 1961, and that the stipulation was binding 
upon the Court and the parties. The Court overruled this objection and 
permitted the doctor to testify. 


Counsel for the plaintiff contended at the hearing of the motion for 
a new trial that the mentioning of Dr. Gordon's name at the hearing before 
Judge Matthews (J.A. 8) was part of the record before the Court at the 
time the stipulation of May 12, 1961, was entered into. 


The pre-trial order as stated above required the plaintiffs to give 
the names of their witnesses to defendants on or before March 1, 1961, 
and this included the names of the persons who would testify to the nature 
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and extent of plaintiff's injuries, There was also to be an exchange of all 


medical reports on hand of examining or treating physicians on or before 


March 1, 1961, and a similar exchange of all reports within 48 hours of 
the alert of the case for trial. There is sufficient in the record to indi- 
cate that this case had been set for trial on three occasions priar to May 
12, 1961, at which time it was set for trial on May 15, 1961, and| assigned 
to Judge McLaughlin. The letter of Dr. Gordon to counsel for the plain- 
tiff was received by counsel for the defendants on May 23, 1961. 


Surely the report was not within 48 hours of the alert of the case 
for trial, which was originally in March of 1961. Dr. Gordon did not ex- 
amine the plaintiff until May 8, 1961, and his record was dated May 22, 
1961. Counsel for the defendants did not have a copy of any report from 
Dr. Gordon on May 12, 1961, when the matter was continued by Judge 
Pine for a week. Dr. Gordon's name as a witness was not given to 
counsel for the defendants in accordance with the pre-trial stipulation 
and before the stipulation that was entered into before Judge Pine that 
the case was to rest in the posture it was at that time. 


The Court was never requested to set aside the pre-trial stipula- 
tion or the stipulation of May 12, 1961, but simply ignored it. 


It is true that the Court, when the objection was made to the testi- 
mony of Dr. Gordon as being in violation of the stipulation, asked what 
detriment the defendants sustained and also whether or not the defendants 
were taken by surprise. Counsel for the defendants was not taken by sur- 
prise for he had received a copy of the statement on the 23rd of, May and 
assumed that counsel for the plaintiff would endeavor to have the testi- 
mony of Dr. Gordon admitted, but counsel did rely upon the stipulation 
which was freely made in open Court and in the pre-trial proceedings 
and believed that he had a right to do so (J.A. 27). 


In the case of Brooklyn Mining Company v. Miller, 227 U.S. 194, 
it was agreed and/or stipulated in open Court that in consideration of 
the defendants allowing a continuance of an action in another State that 
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no judgment that might be obtained in Nebraska should be pleaded, The 
Court in that case said, at page 201, "The Court properly held the appel- 
lant to its agreement", 


In the case of Burstein v. United States, 232 F. (2d) 19, the Court 
said that valid stipulations are controlling and conclusive and Courts 
are bound to enforce them. 


It is submitted that it was a violation of the stipulations apparent 
of record to permit Dr. Gordon to testify and that the defendants were 
prejudiced by the Court permitting him to testify. 
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THE TESTIMONY OF DR, GORDON WAS HEARSAY 
AND NOT ADMISSIBLE 

It is admitted that Dr. Gordon was called in just to make the ex- 
amination of the plaintiff for the purpose of testifying and he did testify 
over the objection of counsel for the defendants and he based his testi- 
mony on the statements and history given to him by the plaintiff, upon 
the statements of other doctors, copies of which had been sent to him 
by counsel for the plaintiff, and upon the contents of the hospital records 
(J..A. 82-83). Dr. Gordon admitted that he found very little, if any, ob- 
jective symptoms of injury in his physical examination of plaintiff. His 
testimony was just a rehashing of the history that was given by the plain- 
tiff and the doctors who treated her and giving to the jury the additional 
force that it was coming from the lips of a physician who specialized in 
orthopedics. 


In the case of Washington & Old Dominion Railway v. Slyder, 43 App. 
D.C. 95, the Court, at page 99, made the following statement: 


"The Contention is here advanced, and cases cited 
tending to sustain it, that a mere statement made by a 
party to a medical expert called to give an opinion upon 
a case under consideration, when made for the sole pur- 
pose of furnishing the expert with information upon which 
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to base an opinion, is not admissible. It is unnecessary 
to consider this contention, for the reason that there is 
no evidence upon which to base it. The language of Mr. 
Chief Justice Shepard in Washington, A. & Mt. V. R. Co. 
v. Finsham, 40 App. D.C. 412, where a similar conten- 
tion was made, is apposite: 'The objection assumes that 
this examination was made to elicit evidence for use in 
the trial merely, —an assumption for which there is no 
foundation in the record, * * * Had it not been for treat- 
ment of the ailment, the fact could and should have been | 
elicited when the witness was under cross-examination. 
There was no error in refusing to exclude the evidence.’ " 


In the case of Aetna Life Insurance Co. v. Quinley, 87 F. Rep. (2d) 
732, the Court, commencing at page 733, made the following statement: 


"As an exception to the hearsay rule, statements 
by an injured or deceased person as to his condition and 
symptoms at the time of his examination by a physician 
called for the purpose of treatment are admissible. 
Northern Pacific R, Co. v. Urlin, 158 U.S. 271, 15 S.Ct. | 
840, 39 L. Ed. 977; Delaware, L. & W. R. Co. v. Roalefs 
(C.C.A. 8) 70 F.21; United States v. Nickle (C.C.A, 8) 
60 F. (2d) 372; Kansas City Southern R. Co. v. Clinton 
(C.C.A, 8) 224 F. 896. The rule is equally well settled 
that statements made by an injured or deceased person 
as to the cause of the injury and the circumstances attend- 
ing the accident, made to his physician so long after the 
accident as not to be part of the res gestae, are not ad- 
missible, since they are a narrative of past events in the 
nature of sélf-serving declarations and hearsay. London 
Guarantee & Accident Co. v. Woelfle (C.C.A. 8) 83 F. (2d) 
325; and cases there cited, 


"kt is urged by counsel for plaintiff that the rule an- 
nounced in London Guarantee & Accident Co. v. Woelfle, 
supra, is in conflict with that announced by us in United 
States v. Nickle (C.A. 8) 60 F. (2d) 372; but in this counsel| 
is entirely in error; in fact, the Nickle Case is cited by | 
Judge Sanborn in the Woelfle Case. The reason for the 
rule is well stated in Fallon v. Rapid City, 17 S.D. 570, 

97 N.W. 1009, 1011, where it is said: 'For the reason 
that a party can never make evidence for himself in such 
a manner, his own statements relative to the cause, ex- 
tent, or effect of his injury cannot be given in evidence by 
an attending physician any more than by a nonprofessional 
Avitness.' 


16 


"If this were not the rule, then an injured person 
might have himself examined by a physician called for 
treatment, relate to him the alleged facts with reference 
to the circumstances under which he received his injuries, 
might place this physician on the witness stand to narrate 
his version of the facts and circumstances under which he 
received his injuries, and not himself take the witness 
stand at all, and by so doing deprive the defendant of the 
right of cross-examination, and if he perchance employed 
a number of physicians, his testimony might be multiplied 
with impunity so far as cross-examination is concerned. 


"Statements made to a physician, called for the pur- 
pose of treatment, as to pain or suffering, or the location 
or nature of symptoms, made for the purpose of diagnosis 
and treatment, are received as circumstantial evidence of 
the existence of the physical condition of the patient; but a 
narrative statement to the physician which relates to facts 
not connected with diagnosis and treatment, such as the 
cause of the injury, or the circumstances under which the 
injury was received, is not admissible.” 


In the case of Nashville, C, & St. L. Ry. Co. v. York, 127 F. Rep. 


SS 


(2d) 606, this point was referred to, commencing at page 611, and is as 


follows: 


"This Court has previously declared that statements 
made to a physician to qualify him to testify as an expert 
witness are inadmissible in evidence. See Third Nat. Bank 
& Trust Co. v. United States, 6 Cir., 53 F. 2d 599, 602; 
Hardy-Burlingham Mining Co, v. Baker, 6 Cir., 10 F.2d 
277, 281. Cf. Baltimore & O. R. Co. v. Mangus, 6 Cir., 
294 F. 761, 762. 


"The rule of evidence is directly applicable here. 
The scope of the testimony of Dr. Hill extended far beyond 
permissible limits. His testimony should have been re- 
stricted to a report of his physical examination of appellee 
and his opinion based on his findings from such examina- 
tion, and to the answering of competent hypothetical ques- 
tions propounded to him as an expert. 


"Under the predicate that a motion to strike evidence 
must be specific and point out the exact testimony or evi- 
dence which the moving party seeks to have stricken (Ford 
Hydro-Electric Co. v. Neely, 7 Cir., 13 F.2d 361, 362; 
Puget Sound Power & Light Co. v. City of Puyallup, 9 Cir., 
51 F.2d 688, 696), appellee urges that the motion of appel- 
lant to exclude the entire testimony of Dr. Hill is defective, 
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inasmuch as portions of his testimony were competent, 
Elliott v. Peirsol, 1 Pet. 328, 26 U.S. 328, 338, 7 L. Ed. 
164; Hill v. Wabash R, R. Co., 8 Cir., 1 F.2d 626, 631. 


'In our judgment, the point is not well taken. The 
motion was specific in stating the objections leveled 
against the testimony of Dr. Hill. When urging the ex- 
clusion of the testimony, the attorney for appellant stated: 
'* * * His testimony conclusively shows that in arriving 
at his conclusions in reference to the physical examina- 
tion he took into consideration, and relied upon, the state- 
ments made to him by the plaintiff at the time in reference 
to how he fell from the cupola of the caboose; what part 
of his body struck a table, and just how he received his 
injury. And also his statements made by the plaintiff to 
him in reference to how he had suffered, and the extent 
to which he had suffered pain and injury from day to day, 
and from time to time since July 14th, 1939. And also 
upon the ground that the evidence of Dr. Hill shows that 
in arriving at his conclusion he took into consideration 
examinations made by other doctors at other times, and 
what the plaintiff told him about what other doctors found, 
and what other doctors said in reference to his condition, 
upon the ground that such testimony is self serving and 
hearsay, and under all of the decisions I know anything 
about, such testimony that is based upon the patient's 
own description of how he suffered pain and how he was 
injured, and so forth, and what other doctors said, and 
so forth, in connection with their examination is self 
serving and incompetent.' 


"The opinions of Dr. Hill were so obviously based 
on the intertwining of his physical observation of appellee 
by scientific methods with the subjective statements of 
the appellee and the case history revealed by him to the 
doctor as to render his conclusions incompetent. In a 
scientific field, it is most important that opinion testi- 
mony be carefully received within appropriate limits, 
lest lay judges and jurors be led to erroneous conclusions 
of fact. 


"The ruling of the district court upon the motion to 
exclude the testimony of Dr. Hill constituted reversible 
error," 


The basis for this rule is set out in the case of Keller v. Town of 
Gilman, 93 Wisc. 9, 66 N.W. 800, where the Court made the following 


statement: 
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"WINSLOW, J. (after stating the facts), The prin- 
cipal contention made by the defendant as a ground for 
reversal of this judgment is that evidence of the declara- 
tions and complaints made by the injured woman to her 
mother and husband from time to time were erroneously 
received in evidence. The rules with regard to the recep- 
tion of this class of evidence in cases where the extent of 
an injury is under investigation are quite well established, 
They may be briefly recapitulated as follows: First. The 
statements and declarations of a patient as to his pains and 
feelings, when made to a physician for the purpose of treat- 
ment, may be given in evidence. Second. Such statements 
are not admissible when made to an expert, after action 
brought, in order to enable him to testify as a witness at 
the trial." 


In the case of Walker v. West Coast Fast Freight, 233 F. (2d) 939, 


the Court referred to the case of Reed v. Yellow Cab Co., 131 Oregon 27, 
279 Pac. 635, and made the following statement: 
"A physician consulted by plaintiff in an action for 

personal injuries for the purpose of qualifying him to 

testify, may not, in testifying, repeat what the plaintiff 

told him as to how the accident occurred or as to past 

suffering or nervousness." 

It is submitted that the Court erred in permitting Dr. Gordon to 
testify over the objection of the defendants and that the defendants were 
prejudiced by the admission of this testimony. 


I 


THE ADMISSION OF THE MORTALITY TABLES WAS 
NOT SUPPORTED BY THE EVIDENCE 

The Court permitted the plaintiff to read in evidence the Mortality 
Tables covering the life expectancy of the plaintiff over the objection of 
counsel for the defendants that the admission of these tables was not 
supported by the evidence and not a proper element of evidence. These 
tables indicated a life expectancy of the plaintiff of thirty-three (33) 
years. 
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In the Fifth Edition of Jones on Evidence, at page 621, it is stated 


that tables of mortality and life expectancy, such as the Carlisle 
ampton and other tables properly authenticated, are often receiv 
evidence of the probable duration of human life. They are gener 


, North- 
ed in 
ally held 


to be admissible in actions to recover damages on account of a permanent 
injury which has resulted in the partial or total destruction of the earning 


capacity of the person, 


In the case of Hines v. Deen, 96 Okla. 107, 220 Pac. 860, the Court 
said that while the testimony shows that at the time of the trial the plain- 
tiffs still suffered some pain at times, there is no testimony from which 
it can be determined whether the pain and suffering would continue, and, 
if so, for how long, neither does it appear from the nature of the injury 
that the jury could determine that fact from the nature and character of 
the injury. This testimony is too indefinite and uncertain upon which to 


base a substantial recovery for future pain and suffering. 


In the case of MacDonald v. Firth, 202 Va. 900, a doctor testified 
that the plaintiff was having a flare-up. She was having pain, irritation 
in her neck and in her low back and seems to continue to have these flare- 


ups especially in between her shoulders. This doctor further st 


ated that 


he was of the impression that the neck itself would respond to treatment 


so that in a very reasonable length of time the neck will be all r 


ight. 


The condition between the shoulder blades where the compression of 
the spine was present continues to give trouble and I think that's going 


to be prolonged. 
The Court said: 


"There is a vast difference between a ‘permanent’ 
injury and a 'prolonged’ injury. The word 'permanent' 
implies an injury from which there will be no recovery. 
While the term 'prolonged' means indefinite in duration, 
the term 'permanent' does not. 'Prolonged’ implies ulti- 


mate cure. ‘Permanent’ implies that there will be no cure.” 
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In 15 Am. Jur., page 779, under Section 339, is the following: 


"§339. Age and Life Expectancy of Injured Person. — 
In an action for personal injuries of a permanent character 
which impairs or destroys earning capacity of the injured 
person, proof of his age and his probable life expectancy 
is relevant on the measure of damages. Anything which 
has a reasonable bearing upon the life expectancy of the 
injured person is admissible and should be taken into con- 
sideration. In'such cases standard mortality tables are 
generally admissible to show the plaintiff's probable ex- 
pectancy of life. Such mortality tables are not, however, 
admissible where the injuries do not result in a permanent 
disability, entailing at least a partial destruction of the 
earning capacity." 


To the same effect is 20 Am. Jur. page 820, Section 971. 


The evidence discloses that the plaintiff was injured on February 
6, 1960, and that she returned to work on a full time basis around June 1, 
1960, and so far as the evidence is concerned there is no indication that 
she was required to'stay away or lose any of her income after June 1, 
1960, so that the jury would have nothing upon which to base the use of 
the Mortality Tables for any lost future earnings. Dr. Gordon did say 
that inasmuch as the headaches had persisted over a period of one year 
it was quite probable that they may persist longer, or even indefinitely. 
Dr. Braden stated that the plaintiff might have to go to a doctor three or 


four times a year without giving any definite period of time. 


The judgment in the sum of Fifteen Thousand ($15,000.00) Dollars 
in favor of the female plaintiff must necessarily have been arrived at 
through speculation, The medical testimony and the records that were 
introduced in Court leave a very definite questionable statement as to 
the injury sustained by the plaintiff and especially where the main com- 
plaint was headaches, which did not appear in any report of the doctor 
or the hospital until June 22, 1960, when she had gone back to work, The 
jury, having the period of thirty-three (33) years in front of it, must have 
juggled the figures quite well to arrive at any figure of Fifteen Thousand 
($15,000.00) Dollars. 


It is submitted that the defendants were prejudiced by the admission 
of the Mortality Tables. 


IV 


THE COURT ERRED IN THE ADMISSION OF CERTAIN 
EVIDENCE AND EXCLUSION OF OTHER 


The Court permitted plaintiff's employer, Romaine Britton, to 


testify concerning plaintiff's complaints over the objection of the defend- 


ants that it was hearsay (J.A. 77-78). 


This testimony was just a reiteration of what the plaintiff had 
testified to and which her doctors had stated and was out of the presence 
of the defendants and was definitely hearsay evidence. 


The Court sustained plaintiff's objection to a question propounded 
to the defendants' witness, Roscoe Brooks, as to whether he made the 
statement which was attributable to him by plaintiff's witnesses|as hav- 
ing been said by him to the defendant, Roy Ray Cureton, "that you were 
sveeding all day or travelling fast all day, and I told you so", on the 
ground that it was a leading question. 


It is the rule of evidence that where you wish to deny any particular 
thing categorically that the words that have been stated by the other party, 
person or witness must be definitely stated to the witness so that he may 
admit or deny that he made such statement. Counsel for the plaintiff 
would then have the right to cross-examine the witness on his answer 
to this question. 


CONC LUSION 


It is respectfully submitted that for the reasons stated above the 
defendants were greatly prejudiced in their defense before the jury and 
that the judgment of the United States District Court for the District of 
Columbia should be reversed with direction to grant a new trial. 

CORNELIUS H. DOHERTY 
CORNELIUS H. DOHERTY, JR. 
1010 Vermont Avenue, N.W. 


Washington, D. C. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMMA FORD, and her husband 
JOHN D. FORD, 
3317 Clay Pl., N. E. 
Washington, D.C., 
Plaintiffs 


Civil Action No. 846-60 


vs. 


) 

) 

) 

) 

) 
CITY-WIDE TRUCKING CORP. ) 
(a body corporate) ) 
2267 - 9th Street, N. W. ) 
Washington, D.C. ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 


Serve: Jacob C. Lish, Esquire 
1025 Vermont Avenue, N.W. 
(Room 707) 
Washington, D.C. 


ROY RAY CURETON 
912 M Street, N. W. 
Washington, D.C., 
Defendants 


COMPLAINT FOR NEGLIGENCE - 
PERSONAL INJURY - AUTO 


COUNT I 


1. The matter in controversy exceeds, exclusive of interest and costs, 
the sum of Three Thousand Dollars. 

2. On February 6, 1960, at approximately 3:30 P.M., on Benning Road 
at Kingman Lake Bridge in Northeast Washington, D. C., the female plain- 
tiff was a passenger in an automobile that had stopped because of|the pres- 
ence of a barrier in its lane of traffic, i.e. eastbound on, Benning Road. 
Three other vehicles came to stop behind the vehicle in which the female 
plaintiff was a passenger in the front seat beside the driver. At the indi- 
cated time and place, a truck belonging to’ the corporate defendant was being 
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operated by defendant Cureton, its agent, employee or servant in the course 
of his employment and with the authorization and consent of the defendant. 
Mr. Cureton operated the truck at an excessive rate of speed under the con- 
ditions then and there existing, followed too closely the traffic in front of 
him and failed to devote full time and attention to his driving, failed to keep 
his vehicle under proper control and failed to avoid colliding with the ve- 
hicle in which the female plaintiff was a passenger. 

3. As a result of the aforedescribed negligence on the part of both 
defendants , the female plaintiff was tossed violently about the inside of the 
vehicle in which she was riding, sustaining numerous bruises and contu- 
sions, including but not limited to severe and serious injury to her cervical 
and lumbar spine and the tissues and parts contiguous thereto. As a further 
result, said plaintiff suffered shock to her nervous system. 


4, Said female plaintiff was removed from the scene of the accident 
by ambulance to Casualty Hospital where she remained under medical care 
and attention for an extended period of time. 

5. In addition to the injuries heretofore described, the female plain- 
tiff has suffered and will continue to suffer much physical pain and mental 
anguish, has incurred and will continue to incur substantial expenses for 
medical care and attention, and has experienced a loss of earnings and earn- 
ing capacity. 

WHEREFORE, said plaintiff demands judgment against the defendants, 
jointly and severally, in the amount of THIRTY-FIVE THOUSAND DOLLARS 
($35,000.00) plus costs. 


COUNT I 
1. The male plaintiff repeats paragraphs 1 - 5 of COUNT I above. 
2. As a result of the injuries sustained by his wife due to the afore- 


described negligence of the defendants, the male plaintiff has been and will 
continue to be deprived of the full services , companionship and consortium 
of his wife. 
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WHEREFORE, the male plaintiff demands judgment against 


the de- 


fendants, jointly and severally, in the sum of THIRTY-FIVE HUNDRED 


DOLLARS ($3,500.00). 
ASHCRAFT AND GEREL 
By /s/ Martin E. Gerel 


JURY TRIAL REQUESTED 


[Filed April 4, 1960] 
ANSWER OF DEFENDANTS 


Comes now the defendants, City-Wide Trucking Corp., a Corporation, 
and Roy Ray Cureton, by and through their attorney, Cornelius H, Doherty, 


and for answer to the complaint filed herein aver as follows: 
1. The defendants admit that a motor vehicle owned by the 


defendant, 


City-Wide Trucking Corp., a Corporation, and operated by its employee, 
Roy Ray Cureton, on its business, was in collision with a motor vehicle 


operated by one John R. Robinson, which stopped suddenly in his 


path. 


2. The defendants deny each and every other allegation contained in 


the said complaint and deny that the plaintiffs, or either of them, 


were in 


any way injured or damaged by reason of any negligence of the defendants. 
The premises considered, the defendants pray that the said complaint 


be dismissed with costs. 
/s/ Cornelius H. Doherty 


1010 Vermont Avenue, N.W. 


Washington, D. C. | 
Attorney for Defendants 


[Certificate of Service] 


January 31, 1961 


PRETRIAL PROCEEDINGS 


Tort for personal injuries, and loss of consortium. 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS: 

On Feb. 6, 1960, at about 3:30 P.M., on Benning Rd. at Kingman Lake 
Bridge, N.E., Washington, D.C., Female P was a passenger in an automo- 
bile that had stopped because of the presence of a barrier in its lane of 
traffic, i.e., eastbound on Benning Rd. At approximately the same time 
and place, a motor vehicle owned by D, City-Wide Trucking, operated by 
its employee, D Roy R. Cureton, on its business, was in collision with a 
motor vehicle operated by one John R. Robinson, which stopped in front of 
its vehicle. 


PLAINTIFF CLAIMS 

That after vehicle in which she was riding came to a stop, 3 other 
vehicles came to a stop or were in the process of stopping behind said 
vehicle when the collision between D's truck and the Robinson [vehicle] 
occurred causing a succession of rearend collisions resulting in injuries 
and damages as indicated herein. Ps claim that the accident was caused 
by Ds' neg and violations of D.C. Traffic Regulations. The Ps specific con- 
tentions as to neg and violations of Traffic Regulations, the injuries sus- 
tained by the female P, the claim of the male P, and special damages 
sought are set out in a statement attached hereto, incorporated herein and 
made a part hereof marked by reference "A" 


NOTE: 

Ps' claim "injury to her eyes" allegedly is based on her claim that 
she has “trouble in focusing." Aside from this subjective claim there is, 
at the time of pretrial, no evidence of this condition. In respect of the 
claimed permanent injury to her cervical and lumbar spine at the time of 
pretrial counsel had no medical evidence from a physician to indicate 
permanency of these injuries. 


DEFENDANTS 
Assert that the Robinson vehicle stopped suddenly without signal or 
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warning in front of their vehicle and D Cureton was unable to stop in time 


to avoid a collision; deny any negligence and deny P's, or either of them 
were in any way injured or damaged by reason of any neg by defendants. 


STIPULATIONS 

The following may be introduced in evidence without formal proof sub- 
ject to objections as to materiality and relevancy: HEW Mortality Tables; 
Traffic Regulations; hospital records; X-ray plates. 

In addition P has a doctor's bill, hospital and a plat, both initialled 
by Examiner with respect to which D can make no agreement. 

The parties agree to the mutual exchange in writing on or before 
March 1, 1961, of the name and addresses of witnesses to the accident, 
to the circumstances surrounding same, and with reference to the nature 
and extent of injuries and damage. 

The parties agree to the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before March 1, 1961, 
and a similar exchange of all such reports within 48 hours of the alert of 
this case for trial. 

Counsel for P agrees to make the P available for the purpose of a 
physical examination by physician of D's choice before, but not to interfere 
with, trial. 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 
/s/ Joseph H. Koonz, Jr. 

for Plaintiff 
/s/ Cornelius H. Doherty by PIA 
for Defendant 


/s/ John J. Finn | 
Pretrial Examiner 
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ATTACHMENT "A" 


The defendant and its agent and/or employee were negligent in vio- 
lating D. C. Traffic Regulations as follows: 

Operating at an excessive rate of speed ( 8 22). 
Following too closely ( 8 33). 

Failure to devote full time and attention ( § 99c). 
Failure to keep vehicle under proper control ( & 22). 
Failure to avoid a collision ( § 22a). 

As a result of the aforedescribed negligence, the female plaintiff sus- 
tained bruises to both of her arms, chest and knees; permanent injury to 
her cervical and lumbar spine, injury to her eyes and nervous shock. 

In addition to the injuries heretofore described, the female plaintiff 
has suffered and will continue to suffer much physical pain and mental an- 
guish, has incurred and will continue to incur substantial expenses for medi- 
cal care and attention and has experienced a loss of earnings and earning 
capacity. 

As a result of the injuries sustained by his wife due to the afore- 
described negligence, the male plaintiff has been and will continue to be 


deprived of the full services, companionship and consortium of his wife. 


SPECIAL DAMAGES 


Casualty Hospital $561.45 
Dr. Braden 150.00 
Loss of Earnings 516.80 
Domestic Assistance 86.50 
Travel 24.00 
Miscellaneous 15.00 


[Filed August 11, 1961] 
TRANSCRIPT OF PROCEEDINGS 


Washington, D.C}. 
Tuesday , May 9, 1961 


The above-entitled action came on for hearing on motion to amend 


pretrial order, before the HONORABLE BURNITA SHELTON MATTHEWS, 
United States District Judge, at 2:15 p.m. 

APPEARANCES: 

On behalf of the Plaintiff: 
JOSEPH KOONZ ; ESQ. . 
On behalf of the Defendant: 
CORNELIUS H. DOHERTY, ESQ. 
PROCEEDINGS 

THE CLERK: Ford v. City Wide Trucking Company. 

MR. KOONZ: May it please the Court, my name is Joseph Koonz, 
Iam co-counsel for the plaintiff. Your Honor, this case has been set down 
for trial; in fact, it might have been called today. The problem arises at 
this stage, in the pretrial order and with specific reference to the issue of 
permanency -- 

THE COURT: Permanency of the injuries ? 

MR. KOONZ: Yes, Your Honor. At the pretrial, we did allege per- 
manency and it is in the pretrial order; however, at the time of pretrial 
we did not have evidence of permanency. There is no wording jin the pre- 
trial order requiring us to substantiate our claim within any specific time. 
We have been in contact with the treating physician, Dr. Braden, for some 
time, trying to establish from him whether there was permanency as a re- 
sult of this injury. He is not prepared or has not been prepared to tell us 
whether there is permanency or not. He has indicated in a report which 
we did supply to Mr. Doherty, counsel for the defendant, and has indicated 
on the phone, that this injury -- the result or the pain, and so jon; she prob- 
ably would have trouble for probably two or three years. 

THE COURT: What is the nature of the injury ? 
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MR. KOONZ: It is a back strain, Your Honor. In view of this fact, 
we sent her to an orthopedist, Dr. Gordon, yesterday. He has indicated to 
us on t the phone this morning | that she would have some e permanency. That 

eg 


is why ¥ we are | before you this afternoon, Your Honor. 


I think there will be some objection made at this time whether the 
claim for permanency 'can continue or whether we have lost the claim, so 
to speak. We would like to amend our pretrial order to include it, although 
it is in the pretrial order; however, no evidence has been submitted to sub- 
stantiate it at this time. However, counsel for the defendant has been ap- 
prised initially -- 

THE COURT: You mean that you put in your pretrial order that you 
were claiming permanent injuries ? 

MR, KOONZ: Yes, Your Honor. 

THE COURT: But you had no statement from a doctor at the time? 

MR. KOONZ: Well, we had the doctor's statement, Your Honor; the 
treating physician, who is not a specialist, did indicate that -- 

THE COURT: Well, if you have it in the pretrial, why do you need to 
amend? 

MR. KOONZ: ‘Well, I don't know. I don't think that we do. But I 
think there is going to be -- rather than have a problem when this does 
come on for trial, that is why we are here today, to perhaps preclude such 
a situation or get a ruling. 

MR. DOHERTY: May it please the Court, I object to any amendment 
of the pretrial order for the simple reason that this was pretried January 
31, 1961. 

THE COURT: I understood him to say that it was in the pretrial order 
anyway, that he is claiming permanent injuries. Is it not in there? 

MR. DOHERTY: There is a certain statement in there but there is 
no proof of that thing. Now he sends this lady to a doctor on yesterday and 
calls me this morning and tells me what the doctor says. Iam going to 
make my own objections at the time of trial, but I do not believe it is prop- 
er to bring that in at'this time. Dr. Braden has taken care of her and he 
is a capable doctor and he does handle these things; he has been before 
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Your Honor, I know, on a number of occasions, and to have some) other 
doctor come in at this particular time, I do object to it, of course, that is 
what I expect to do. I oppose at this time any change in the pretrial order. 
Another reason is because this case has been on the trial calendar twice 
and then reassigned because of the situation. Now, this is the third time 
that it has been put on the daily assignment for trial and it could have been 
reached today; possibly this afternoon, possibly tomorrow. And of course, 
also, we started back in February, I got a notation about seven or eight 
witnesses, and then in April I got another letter saying they had some other 
witnesses, then yesterday or this morning, rather, I received another letter 
covering two more witnesses; it didn't cover this doctor. 


But I don't know what I am before Your Honor now on, except to say 


if he is asking for an amendment of his pretrial order, I do object to it. 
THE COURT: If I understand what he says, it is in the pretrial order 

that he is claiming permanent injuries and he doesn't desire to amend it. 

Is that right? 
MR. DOHERTY: Then there is nothing before Your Honor, 
MR. KOONZ: - I don't want this to appear to be moot. 
THE COURT: Where is the statement in the pretrial that covers the 

permanent injuries? 
MR, KOONZ: _I believe it will be in -- 
MR. DOHERTY: On page two, Your Honor please, the first paragraph. 
MR, KOONZ: In respect of the claim of permanent injury to the 

cervical and lumbar spine, at the time of pretrial counsel had no medical 

evidence; however, our claim was made in our pretrial statement. Now, 

the reason I am before you -- 
THE COURT: Let me read this, please, and then I will hear you. 
(Pause). 
MR. KOONZ: The reason I am here,I do no want this to appear 

moot. I would like to clarify the situation now in regard to our allegation 

of permanent injury. 
THE COURT: Well, you are talking about evidence now, aren't you? 
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MR. KOONZ: No, Your Honor. 

THE COURT: Well, I am sure I don't follow what you are driving at. 
You have this in the pretrial, that you are claiming permanent injuries: 

In respect of the claim of permanent injury to her cervical and lumbar 
spine -- Is that the permanent injury you are claiming ? 

MR. KOONZ: Yes, Your Honor. 

THE COURT: You simply say at that time, at the time of the pretrial, 
that you had no medical evidence. You can simply say at the time of the 
trial that you do have it; that doesn't require any amendment of the pretrial 
order. 

MR. KOONZ: That is what I wanted to find out, Your Honor. There 
sometimes is a discussion, if the medical report is not presented at pretrial. 

THE COURT: Is there any agreement in here that you all are to ex- 
change medical statements ? 

MR. KOONZ: | Yes, Your Honor; this we have done, as we have got- 
ten them from doctors. There is also -- 


THE COURT: Have you given him a copy of the statement this doctor 
is making, that you have just gotten? 

MR, KOONZ: We do not have it yet. 

THE COURT: When do you expect to have it? 

MR. KOONZ: We should have it today, Your Honor. We would be 
most willing, if counsel for the defendant wanted it continued in order to 


have this plaintiff examined. There was an agreement in the pretrial state- 

ment for examination at any time. 

THE COURT: You mean by the defendant ? 

MR. KOONZ: | Yes, for the defendant to have her examined. 

THE COURT: Do you want any examination ? 

MR. DOHERTY: Your Honor please, Iam ready for trial and that is 
all I can say. 

THE COURT: I don't see that there is anything to be done here. 

MR, KOONZ: Well, if that is Your Honor's holding, that as long as 
we would have evidence at trial of permanency -- 
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THE COURT: Is there something in the pretrial order rules that says 
anything about medical statements being carried to the pretrial examiner ? 
MR. KOONZ: No, Your Honor. 
THE COURT: I didn't remember anything like that, but they have 
been amended recently. 
MR. DOHERTY: No, the only thing is my objection to it and, of course, 
it will be at the trial, I don't believe this is a matter for the pretrial judge 
to pass upon. This has been pretried; he is satisfied with his pretrial order. 
THE COURT: Well, the pretrial order says they are making this claim 
of permanent injuries. The time to introduce the evidence is at the trial, 
not now. 
MR. DOHERTY: And that is a matter for the Trial Judge, whatever it 
may be. 
THE COURT: Yes. 
MR. KOONZ: Thank you, Your Honor. 


[Filed June 27, 1961] 
TRANSCRIPT OF PROCEEDINGS 


May 12, 1961 
Washington, D.C. 


The above-entitled matter came on for hearing on a continuance be- 
fore THE HONORABLE DAVID A. PINE, a United States District Judge, at 
2:00 P.M. 

APPEARANCES: 

For the Plaintiff: 
Ashcraft & Gerel, Esquire 
For the Defendant: 
Cornelius Doherty , Esquire 


12 


PROCEEDINGS 


THE COURT: Are you back here again? 

MR, KOONZ: While appearing before you this morning Your Honor, 
there was a phone call from Doctor James Braden, who is the treating 
physician in Ford versus City Wide Trucking Company case, which has been 


set and assigned to a judge on Monday. He has been on subpoena since the 
5th of May and we had lead him to believe that the trial would come on be- 
fore Monday. In the interim he had made plans to attend a medical conven- 
tion in Chicago during next week. He is to fly out of Washington at 6:00 
o'clock Monday morning. He is under subpoena. This case is wrought with 
problems, 

THE COURT: You know these doctors think they can run the Court's 
calendar. They are always taking off. 

MR. KOONZ: But I think that we, perhaps, misled him since the case 
was set on Monday and was not called for a week or ten days. 

THE COURT: You cannot ever tell. 

MR. KOONZ: But it was on that basis, I believe, he did have the sub- 
poena but he made these plans. So, therefore, I realize that he is legally 
bound to stay here and I also feel if we force him to stay here -- 

THE COURT: He will not be very happy about it, 

MR. KOONZ: Probably not, Your Honor. 

THE COURT: Have you taken his deposition? 

MR, KOONZ: No, Your Honor. 

THE COURT: ‘Under these circumstances, Mr. Doherty, do you still 
object ? 

MR. DOHERTY: Yes, Your Honor. I have had my fill of this case, 
and I want to dispose of it. From the time of: pretrial it seems that I have 
had four or five different calls telling me about different witnesses that 
were going to come on that I had not known about before, and they wanted 
to change the pretrial this past Wednesday and did that and that was a few 
of the things. 

THE COURT: You would not want to leave Doctor Braden here, would 


you? 
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MR. DOHERTY: No, if he wants to read his statements and letter that 
I have copies of, I do not believe I would have any objection. 

THE COURT: Would you stipulate that if he were here he would testi- 
fy as to what is set forth in those letters ? 

MR. DOHERTY: Yes, I would Your Honor. 

MR. KOONZ: Your Honor, this doctor has treated our client from the 
outset. He was the first one to attend her. 

THE COURT: How recent is this letter? 

MR, DOHERTY: The last letter I believe was on January 16, 1961. 

THE COURT: Well, has there been any change in the condition since 
then? 

MR. DOHERTY: It would be for the better, if anything. 

MR, KOONZ: I honestly do not know if there has been a change. 

THE COURT: Would you stipulate if he gave a letter bringing it down 
to date? Would you let that go in? 

MR. DOHERTY: No, Your Honor, I would not on the basis of what has 
been put in here. 

THE COURT: You would not? 

MR, DOHERTY: No, on the basis of what has been put in here. It is 
a matter of two years. There are statements of 1958 and 1960, a|/couple of 
them. 

MR. KOONZ: There is a question of permanency, Your Honor, which 
has not been put in writing insofar as the doctor is concerned. We are more 
than anxious to get rid of this case. 

THE COURT: It does not sound like it. Well, under the circumstances, 


I will tell the Assignment Commissioner not to call it until Monday a week. 


He will be away a week, will he not? 
MR. KOONZ: That is right. 
THE COURT: Then there will be no more excuses. 
MR. KOONZ: No, Your Honor there are none. 
MR. DOHERTY: This was supposed to go before Judge McLaughlin 
on Monday morning. 
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THE COURT: Well, we will have to substitute somebody else. These 
doctors are not very cooperative. 

MR. DOHERTY: It is not that so much, Your Honor. It is very sel- 
dom that I have come down here and asked for continuances. I do not know 
how many defendants that have come down and ask for continuances and all 
that. 

THE COURT: I know you have not. 

MR. DOHERTY: I am always ready and Iam ready in this thing and 
I think it is unfair in this case to both defendants. 

THE COURT: You do not know how hard I have been pressed to get 
these cases tried. Tell this doctor there will not be a continuance. Just 
tell him it will not be certified until a week from Monday, and there will be 
no more continuances after that. Have you been put to any expense ? 

MR. DOHERTY: No, Your Honor, except coming down here. Your 
Honor please, I would like to have some understanding that the case will 
stay in status quo, that there will be no other letters brought in, no other 


matters brought in, nor any other witnesses, and all of those various things. 
THE COURT: Do you give your assurance that there will be no more? 
MR. KOONZ: Yes, the file will not be touched and there will be no 
more correspondence. As is, the case rests. 
THE COURT: As is, the case rests. All right, we are all set now. 
MR, KOONZ: Thank you, Your Honor. 


[Filed Dec. 8, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C.} 
Tuesday, June 20,1961. 

The above-entitled matter came on for further trial before HONOR- 
ABLE LEONARD P. WALSH, United States District Court Judge, and a jury, 
at 10:00 a.m. 

APPEARANCES: 

MARTIN E. GEREL, Esq., for the plaintiffs 
CORNELIUS H. DOHERTY, Esq., for the defendants. 
* * * * * 
EMMA FORD 
was called as a witness for the plaintiffs, and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 


Q. What is your full name, Mrs. Ford? A. Emma Fred Ford. 


* * * * * 


Q. Were there any conversations at the scene of the accident immed- 
iately after the accident? A. Yes, sir. In other words, the driver -- there 
was two people in the truck, so the one on the opposite side, which was rid- 
ing with him, told the driver he had been driving too fast. 

MR. DOHERTY: I object, if Your Honor please. 

MR, GEREL: Your Honor, we offer this as part of the res gestae. 

THE COURT: All right. Will you lay the foundation, please|? 

BY MR. GEREL: 

Q. Mrs. Ford, the conversation which you are not to tell us about yet, 
occurred when? A, Right while everything was excitement, while they were 

all excited. 

MR. DOHERTY: If Your Honor please, "excitement," -- words have 
been put into her mouth -- I object to that; she can state the facts, 

MR, GEREL: Your Honor, I object to counsel saying words|were put 
into the witness's mouth. 
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THE COURT: Wait just a moment, wait just a moment, gentlemen. 
You can lay the foundation for any admission under the res gestae. 

MR GEREL: Thank you, Your Honor. 

BY MR, GEREL: 

Q. How soon after the accident did you hear this conversation ? 

THE COURT: Wait just a moment. What happened after the accident ? 

MR. GEREL: Would you answer that, please? 

THE COURT: What happened? 

THE WITNESS: You mean while the conversation was going on? 

THE COURT: 'No, just what happened, just what occurred? 

THE WITNESS: What did they say? I mean, what did the other driver, 
the driver of the truck, what did the guy say? 

THE COURT: How did you come in contact with the driver of the 
truck? He was five cars back. 

THE WITNESS: Oh, he came up; in fact he got out of his truck. 

THE COURT: How about the other people? 

THE WITNESS: Yes, everybody got out, too, everybody that was in- 


volved got out of the cars and they were standing there, talking. 
THE COURT: And where were you? 
THE WITNESS: I had gotten out of the car; then I got back in the car. 
THE COURT: All right. 
BY MR. GEREL: 
Q. Were you outside or inside the car when you heard the conversation? 
A. I was outside of the car, sir. 


Q. Mrs. Ford, what was the conversation that you heard? A. The 
conversation -- 

MR. DOHERTY: I want to know when that was; there has been no 
foundation laid for that. 

THE COURT: When was it? 

BY MR, GEREL: 

Q. Mrs. Ford, how soon after the drivers got out of the vehicles did 

this conversation occur? A. Immediately. 


17 


THE COURT: And where? 
THE WITNESS: Right on the Bridge, on Kingman Lake Brid 
THE COURT: With respect to you? 
THE WITNESS: You mean, where I was at? 
THE COURT: Where were the other people? 
THE WITNESS: In fact, they were like this (indicating). 
We were all standing there, talking, just like this, in a group. 
THE COURT: You were all standing? 
THE WITNESS: Yes, that is right. 
THE COURT: All right. 
MR. GEREL: May I pose the question at this time, Your Honor? 
THE COURT: Yes. 
MR. GEREL: Thank you. 

BY MR. GEREL: 
Q. What was the conversation? 
MR. DOHERTY: If Your Honor please, I still haven't gotten the time; 


it must have taken time for them to get out of their cars; I haven't any idea 
and there's nothing in the record to indicate such a thing, nothing to indi- 


cate -- 
THE COURT: Counsel, the understanding is that all of the |parties 
from all of the cars got out, is that correct? 
MR. GEREL: That is the testimony, Your Honor. 
THE COURT: Yes. Including this witness. 
MR. GEREL: Yes, Your Honor. 
BY MR. GEREL: 
Q. And that is immediately, just afterwards, at the time of the acci- 
dent, immediately after the accident, is that right? A. Yes, sir. 
MR. GEREL: May I pose the question, Your Honor? 
THE COURT: Yes. 
BY MR. GEREL: 
Q. Mrs. Ford, tell us now what the conversation was that|you heard. 
A. The conversation was that the driver of the truck had been driving too 


fast all day long. 
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MR. DOHERTY: Someone must have said that; I want to know who. 
THE COURT: All right. The ladies and gentlemen of the jury want 
to know who said that. 
THE WITNESS: Not the driver of the truck but the one that was rid- 
ing along with him. There was only two men in the truck; and I don't re- 
call his name, sir. 
BY MR, GEREL: 
Q. And what was it that this person who was along with the driver 
said? A. He told him that he was driving too fast all day long. 
* * * * * 
Q. Mrs. Ford, were you employed or were you solely a housewife 
prior to this accident? A. No, sir, I was employed. 
Q. And who was your employer? A. Mrs. J. W. Britton, B-r-i-t-t-o-n. 
Q. Where does she live? A. At 5418, 20th Avenue, Hyattsville, Md. 
Q@. How long have you been in her employ? A. For around nine years. 
Q. Was that regular employment? A. Yes, oh, yes, sir, five days 
a week. 
Q. What was the general nature of your activities while you were 
working for her? A. You mean at work, what did I do for her? 
Q. Yes. A. I did the general housecleaning, like washing, windows, 


the woodwork, and making beds, and keeping the house clean. 


Q. Did you have any difficulty doing your work prior to this accident ? 
A. No, sir. 

Q. Did this accident have any effect on your employment? A. Yes, 
sir, because I hav en't been able to work full time since the accident. 

Q. The accident occurred, as we have been told, on February 6th, 
1960, which was a Saturday. A. Yes, sir. 

Q. Were you working the day before at Mrs. Britton's? A. Yes, sir. 

Q. After the accident when did you return to work? A. I was off 
from work for three months. 

Q. How were you paid by Mrs. Britton, Mrs. Ford? A. On the first 
and the 15th. 
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Q. And what was your salary? A. Six ten a day, plus two meals. 

Q. And you worked five days a week? A. Yes, sir. 

Q. Did you have any income during the period that you were off, for 
three months? A. No, sir. 

Q. Do you remember the day that you did go back, the month and 
day? A. IfIam not mistaken it was May 25th. 

Q. You think you went back May 25th? A. Yes, sir. 

Q. Mrs. Ford, are you now able to do all the things for Mrs. Britton 
that you were doing before? A. No, sir. 

Q. In what respect are you unable? A. Well, due to the fact that 
my neck bothers me and I tire much easier than -- 

MR. DOHERTY: If Your Honor please, that is not responsive; I think 
that she should answer the question. 

THE COURT: All right. 

MR. DOHERTY: The question is what things she can't do now that 
she did before. 

THE WITNESS: Oh,Iam sorry. 

THE COURT: Do you understand the question, Mrs. Ford? 

THE WITNESS: No, sir. 

THE COURT: Will you repeat the question? 

BY MR, GEREL: 

Q. Mrs. Ford, what is it that you are unable to do now that you were 
able to do prior to the accident? A. Before the accident I used to wash the 
windows , do the woodwork, do the floors, take down the curtains and wash 
them for her, and since the accident I haven't been able to do that because 
I can't reach and due to the fact that my arm, right arm, still gives me 
trouble; I cannot wash the woodwork, so she has someone else tq do that. 

Q. Why is it that you can't reach, Mrs. Ford, as you were} able to do 

before? A. Because every time that I reach up like that I' have a 
pull to my arm, and also in my neck, this pull, like a tingling, and, of course, 
I am weak in this right arm, my right arm is weak. 


Q. Was your right arm weak prior to the accident? A. Np, sir. 
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Q. Are you right-handed or left-handed? A. Iam right-handed. 

Q. How many children does Mrs. Britton have? A. She has two kids, 
two boys. 

Q. And those - did those youngsters help you before the accident in 
any of your household duties? A. Oh, no, sir. 

Q. Does either'of them help you now? A. Yes; Bobbie, the one that 
is 13 years old, whenever I want something out of the basement he will bring 
it up for me, such as the clothes or the ironing board, or, pick up, take out 
the trash for me, but before he didn't do that. 

Q. Mrs. Ford, you indicated you were in the hospital 18 days; what 
was your progress in the hospital? For example, your back, - not your 
neck or your arm but! your back, how did that come around? A. Oh, my 
back is O.K.; it cleared up. In other words, the doctor told me that the 
muscles -- 

MR. DOHERTY: I object. 

THE COURT: No. 

BY MR. GEREL: 

Q. You remember, Mrs. Ford, you can't tell us what the doctor said, 
he will have to tell us himself. 

THE COURT: You can tell us about your back. 

THE WITNESS: Well, my back was cleared up, all that is cleared up 


BY MR, GEREL: 
Q. You say, "all that." Are you having any pain or difficulty ? 
A. No, not in the lower part of my back where I did; I don't have pain or 
anything down there. 
Q. How long did that part of your back give you trouble before it 
cleared up, altogether? A. I would say about 12 days. 
Q. And after 12 days your back cleared up? A. You know, it got 


better, you know, it gradually went away. I don't have any trouble whatso- 


ever in the lower part of my back now or my waist. 
Q. Do you recall when it was that you last had trouble with that part 
of your body? A. Well, it was after I came out of the hospital. 
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Q. How long after, Mrs. Ford? I am just trying to get some idea so 
the jury can understand the length of time your back gave you diffi- 
culty. A. I would say around the last of April and the first of May it clear- 
ed up, because I was taking - going back to the hospital, taking physical 
the rapy. 
Q. For your back? A. For my back and neck. 
Q. Isee. What about the headaches - excuse me - what about the 
headaches, Mrs. Ford, how did they progress? A. Well, my headaches is 
not as bad as they were, but I still have them, I still get them up over my 
eyes and around the temple, back through here, by the back part of my neck. 
Q. Do they follow a certain course? A. Yes, they do. 
Q. Or, is it haphazard? A. From here around like this (indicating) , 
down through my arm, I have that trouble. | 
Q. Can you describe the pain to us? We know the pain canjbe sharp, 
can be dull, it can be a throbbing sort of thing; what kind of pain do you feel 
when you have this? A. It is a nagging pain, just like something jis pulling 
up and around this way, back through here (indicating), down along the right- 
hand side of my neck. 
Q. Where does it usually start? A. It usually starts back|up in here, 
and then comes up, this pain, sharp pain, will shoot up through the side of 
my face here. 


Q. Do you feel it in your eye or just over your eye? A. Up over my 


eyes, up through here. 
Q. Are you able to focus and read properly now, Mrs. Ford? A. Yes, 
I can read now. 
Q. When did that difficulty which you had, focusing your eyes, clear 
up? A. It had taken about almost four months to clear that up. 
Q. After your back had -- A. Yes, after my back, my lower part of 
my back cleared up, then by going back and taking the treatments of this 
traction and I had a black thing like, it fits around your head, that was heat; 
so that helped me to get my eyes cleared away, and plus the medicine, which 
was some pills. 


Q. Mrs. Ford, how long did you take medicine? A. I am still taking 
the medicine. 
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Q. These pills? A. Oh, yes, sir. 

Q. How often do you take them? A. I take them when I have these 

terrific headaches, I take them every four hours, 

@. How often do you have those headaches now, Mrs. Ford? A. I 
average one, at least one a week. 

Q. How long did they last? A. A couple of days at times. 

* * * * * 
CROSS EXAMINATION 

BY MR. DOHERTY: 

* * * * * 

69 Q. And after you left the hospital how many times did you come there 
to receive this physiotherapy? A. Twice a week. 

Q. Twice a week? A. Yes, sir. 

Q. And you did that for how long? A. For approximately 3 weeks, 

3 weeks or more, then. 

Q. And you said something in your direct examination about going 
twice a week up until May, was it, when you went back to work? A. Yes, sir. 

Q. And what part, up until the 25th of May? A. That's when I went 
back to work, 

Q. And had you been going to see the doctor or having this physio- 
thereapy? A. When I went to take the physiotherapy I would always see the 
doctor first, and then go in and take the physiotherapy. 

Q. But you went twice a week up until about the 25th of May when you 
went back to work, is that right? A. No, sir. 

Q. Well, what is it then? A. Icame out on the 18th. 

70 Q. You came out on the 24th. A. On the 24th; well, then, for the first 
two weeks or three weeks I had it twice a week; then it was down to once a 
week. 

Q. For how long? A. Until I went back to work. 

Q. And then after you went back to work on the 25th of May how often 


did you go to see Dr. Braden after that, and how often did you have physio- 


therapy? A. Well, then I had it once a week, when I would go out to see Dr. 
Braden. 
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Q. Once a week for how long? A. I can't say definitely how long. 

Q. Approximately? A. Oh, I would say for at least a month. 

Q. Amonth? A. At least a month. 

Q. So that would bring it up to about the 25th of June? A. Ves, sir. 

Q. Did - When did you see Dr. Braden after that ? A. Then I would 
go once every two weeks. 

Q. Starting in June? A. Yes, sir. 

Q. How long did you keep that up, once every two weeks? A. Well, 
I would estimate, say a couple of months, and from then on it was once a 
month. 

Q. And were you getting any treatment from Dr. Braden after -- 
A. Once a month. 

Q. -- when you went back once a month? A. Medicines. 

Q. But he didn't give you any treatment of any kind? A. No, sir, no 
other physiotherapy after then. 

Q. When did they stop the physiotherapy? A. Well, I don't know 
definitely. 

Q. Approximately? A. I would say at least around July. 

Q. July of 1960? A. Yes, sir. 

Q. And when did you again see Dr. Braden? A. Well, then I went to 
see him once a month then from then on. 

Q. You have done that regularly ever since that time? A. | Then it 
was every six weeks, sir. 

MR. DOHERTY: May this be marked as Defendant's Exhibit No. 2 for 
identification. 

THE COURT: It will be so identified. 

THE DEPUTY CLERK: Defendant's Exhibit No. 2 for identification. 


(Dr. Braden's office card was) marked 
Defendant's Exhibit No. 2 for|Identification). 


BY MR. DOHERTY: 
Q. Mrs. Ford, isn't it a fact that Dr. Braden saw you on the 29th of 
February, 1960, which was 5 days after you got out of the hospital the first 
time, isn't that correct? A, Would you please say that again, sir? 
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Q. Wasn't it the 29th of February, 1960, the first time you saw Dr. 
Braden after you got out of the hospital? A. The 29th of February? 

Q. Uhhuh? A. That I saw, the first time I saw him? 

Q. That's right, after you got out of the hospital. A. No, sir, be- 
cause I am not sure of that. 

Q. Wasn't it, isn't it a fact that you saw him the next time on the 7th 
of March, 1960? A. I saw him every week whenever I was taking physio- 
therapy, sir. 

Q. But you said twice a week for the first three weeks afterwards ? 

A. Yes, sir. 

Q. What I am trying to find out now is, isn't it a fact that you saw him 

first after the 24th, was on the 29th of February? A. Oh, yes, uh huh. 

Q. Is that correct? A. I am not positive, sir. 

Q. But you were positive about it being twice a week, weren't you, 
for three weeks? A. Yes, sir. 

Q. And I am asking you now, isn't it a fact that you only saw him on 
these particular dates, 29th of February, the 7th of March, the 10th of March, 
14th of March, 17th of March, 21st of March, and the 24th of March, on the 
31st of March, April 4th, April 7, April 11, and April 14th, April 18th, April 
21, May 11, June 22, August 3, October 4 -- excuse me -- September 2, 
October 4, November 9 and January 11,1961, March 2, 1961, and, by the way, 
that was the time thisi case was originally set for trial, isn't that correct, is 
that why you went to see him at that time? A. No, sir, whenever he told 
me, whenever I have these terrific headaches I was to come back to him. 

Q. Had you had any headaches between the 11th of January and the 
2nd of March? A. Yes, sir, he gave me a prescription. 

Q. And then on the 30th of March we were about to go to trial again, 


and didn't you go down on the 30th of March to see him again? A. Yes, 
sir. 


Q. And wasn't that for the purpose of bringing him up to date so he 
could testify in this case? A. No, sir. 


Q. And then you saw him again on the 19th of April? A. Yes, sir. 
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Q. And wasn't the case set for trial at that time again? A, Not that 
I know of, sir. 

Q. You didn't know about it? A. I didn't know it was set for that 
date; I didn't go to see him for that purpose, sir. 

Q. But you did know that the case was -- A. Oh, yes, I know the case 
was coming up but I went to him whenever my medications would |run out. 

Q. Just answer my question. I am asking you whether on these last 
three occasions, the 2nd of March, the 30th of March, and the 19th of April, 
on those occasions when you went to see him wasn't it because you were 
about to start this case, on each one of those occasions, and that you went 
to him for the purpose of bringinghim up to date so he could testify? A. No, 
sir. 

Q. That isn't true? A. No, sir. 

* * * * 

DR. EVERETT J. GORDON 

was called as a witness for the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

MR. DOHERTY: If Your Honor please, may we approach the bench? 

THE COURT: Yes. 

(At the Bench): 

MR. DOHERTY: If Your Honor please, I object to Dr. Everett Gordon 
testifying on a number of grounds. The main ground is that there was a 
stipulation that no other witnesses would be brought into this case after the 
hearing before Judge Pine on May 12,1961, in which I made the statement 
in the part that has been printed, typed, rather, into the record: 

“MR, DOHERTY: No, Your Honor, except coming down here. 

Your Honor please, I would like to have some understanding that the 

case will stay in status quo, that there will be no other letters brought 

in, no matters brought in, nor any other witnesses, and all! of those 
various things. 
"THE COURT: Do you --" 


And this is to Mr. Koonz, who was representing the plaintiff in this hearing. 
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"THE COURT: Do you give your assurance that there will be 
no more? 

"MR, KOONZ: Yes, the file will not be touched and there will 
be no more correspondence. As is, the case rests.” 

Now on the 22nd -- this happened on the 12th of May and on the 22nd 
of May there came into my office a copy of Dr. Gordon's report. 

I say that in the face of that stipulation, which was made at that time, 
which was a part of the continuance, or the reason or ground for the con- 
tinuance of this case for a week, that it was on the basis that there would 
be no further witnesses brought in, and under those circumstances he should 
not be permitted to testify. 

Now, in addition to that, if Your Honor please, we have the situation 
where all the testimony that he gives and which he bases his opinion on is 
based on subjective statements, or statements made to him by the plaintiff, 
and that makes his opinion that of an expert. 

MR. GEREL: Your Honor, Judge Matthews on the 8th of May, ina 
hearing on a motion made by Plaintiff to resolve precisely this question, 
raised by Mr. Doherty, ruled that because the statement in the pretrial al- 
leged permanency, and there was no restriction in the pretrial order indi- 
cating any stated period of time during which supporting information, if 
necessary, would be produced, ruled that this was a matter simply of 
evidence, that it couldn't be objected to at that time, and therefore if there 

was any question as to what was meant by the pretrial order we sub- 
mit by her ruling she clarified the pretrial order. 

Judge Pine’s hearing was four days later, and at that time the posture 


of the case included Judge Matthews' ruling. Therefore, when Judge Pine 
ruled, after a statement by Mr. Doherty, and assented to by a member of 
our office, that no additional information be submitted, it was from May 12th, 


and it could not be retroactive to exclude the ruling of Judge Matthews. 
MR. DOHERTY: This was a definite stipulation in Court. 
THE COURT: iMr. Doherty, on May 22nd, 1961, you received a copy 
of Dr. Gordon's report ? 
MR. DOHERTY: That is right, the 23rd; it was a letter dated the 22nd. 
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THE COURT: This case began on June 19. 

MR, DOHERTY: That's right. 

THE COURT: Now, what detriment do you sustain? 

MR, DOHERTY: I relied upon the stipulation we have in the case, 
which was made in open Court and taken down and transcribed by|a stenog- 
rapher; that was a part of the basis for the continuance at that time; I op- 
posed the continuance. 

THE COURT: Do you allege that you are taken by surprise|? 

MR, DOHERTY: No. That has nothing to do with it. It doesn't come 
under that. Iam saying we have a definite stipulation. 

THE COURT: All right. 

MR. DOHERTY: Your Honor, I have this other thing and I don't know 
whether you want to go into it now or when he starts, and that is, where a 
person has been brought in just for the purpose of testifying in the case, 
which he has been, as he never treated her or she never went to him for the 
purpose of treatment. Under those circumstances, there's case after case 
which says that they can't testify under those circumstances. 

There's the case of Washington and Old Dominion Railroad v. Slyden, 
43 Appeals, D. C. 95, and also a number of cases throughout the Federal 
Circuit , which very definitely say that statements made by an injured per- 
son to a medical expert called to give an opinion -- against an objection, 
statements of that kind are inadmissible when made for the sole [purpose of 
furnishing the expert with information upon which to base an opinion, which 
may be properly admitted when there's no evidence that the statements were 
made solely for that purpose. 


Here we have, very definitely, a man that has been put on just for that 


particular purpose. The only time he saw her was on the 8th of May, saw 
this plaintiff, and it was purely for the purpose of testifying. 

THE COURT: Well, can't he examine her? 

MR. DOHERTY: What is that? 

THE COURT: Can't he examine her and testify as to his opinion? 

MR. DOHERTY: Not under the cases that I have, if Your Honor please; 
they very definitely say no. 
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MR. GEREL: I submit that Your Honor's question is exactly in point 
with the law in this jurisdiction. I know of no case, no current case in this 
jurisdiction, where a ‘medical witness was barred from testifying because 
he took at the same time a history from the patient, or because he didn't 
anticipate he would be treating her in the future. 

The only thing which our Court of Appeals has stated in this regard 
is the Jury may weigh this doctor's testimony; they may disregard it, feel- 
ing he is not a treating physician and that a treating physician would know 
the patient better; that goes to the weight of the evidence and not the admis- 
sibility. 

THE COURT: Does your position apply both to the Plaintiff and the 
Defendant ? 

107 MR. DOHERTY: I don't quite get what you mean. 

THE COURT: What about 98 percent of the Defendant's doctors who 
only examine the patient to testify in Court, don't they ? 

MR. DOHERTY: That's true; no question about that, and that's by 
agreement. That's understood. They are permitted to do that, and some- 
times it is necessary. 

THE COURT: Could the Plaintiff object? 

MR, DOHERTY: Not after giving consent. 

THE COURT: I mean without the consent. 

MR. DOHERTY: No, they have to give consent to do it, otherwise we 


can't get it done. The Defendant can't get a person examined except with 


his consent. If we try to put him on without that all they have to do is claim 
privilege. 


THE COURT: All right. The objection is overruled. You may proceed. 
(In open Court): 
DIRECT EXAMINATION 
BY MR, GEREL: 
Q. Please state your full name, Doctor. A. Dr. Everett J. Gordon. 
Q. And you have an office in the District of Columbia, Doctor? 
A. Yes, sir, at 2007 I Street, N.W. 
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Q. Thank you, Doctor. I had you next door at one time, 2005. 

Dr. Gordon, do you specialize in any particular field of medicine? 
A. Yes, I specialize in orthopedic surgery. 

* * * * * 

Q. Doctor, at my request you examined them before, did you not? 
A. That is correct, on May 8th, 1961. 

Q. In connection with this trial and need for expert testimony ? 
A. Yes. 

Q. Doctor, did you have at that time any of the prior medical records ? 
A. Yes, I had, I did have the previous records of her hospitalization and of 
previous doctors' examinations. 

Q. And you received those from whom? A. Well, I think through you. 

Q. Thank you. And did you review all of those records, Doctor? 
A. I did. 

Q. Then did you take a history from Mrs. Ford as to her complaints 
and her injuries? 

MR. DOHERTY: Your Honor, Idon't know just how far this is going, 
but if it is for the purpose of laying a basis for a question to cover the en- 
tire thing I do object to it because unless he has heard the testimony the 


mere fact that he referred to some other person's statements prior to this, 


and hospital records, which are not in evidence, - I don't know whether they 


are going to be put in evidence or not - I do object to any testimony, and I 
do object to any testimony on the statements made by the Plaintiff to this 
doctor as a basis of anything upon which he would base an opinion. 

THE COURT: Well, would you gentlemen come up here? The Court 
is concerned with an entirely different aspect of it. 

(At the Bench): 

THE COURT: When you say that the doctor has seen other medical 
reports -- 

MR, GEREL: He has seen Dr. Braden's report. 

THE COURT: -- they are not in evidence. 

MR, GEREL: Iam not asking him to read from them. 
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THE COURT: I'mean that there's no proof that they are correct. 

MR, GEREL: That is right. 

THE COURT: Now you say, do you, I presume, that he is basing his 
opinion then on what Dr. Braden said? 

MR. GEREL: Not alone, Your Honor, because he has examined, he 
has taken a history, -- 

THE COURT: Do you get my point? 

MR.GEREL: Yes, I do. 

THE COURT: Now, to hand him three or four sheets would indicate 
to the Jury that they are prima facie correct. 

MR. GEREL: He is not even going to comment about them except, 
Your Honor, that he indicates he has had a prior medical history, and their 
correctness or inaccuracy is not a matter upon which he would testify. 

THE COURT: He is basing his opinion on it, according to you; in 
other words, you have said to him, "Did you have these medical reports? --" 

MR. GEREL: We can exclude reference to all medical records ex- 
cept the hospital records; these can be introduced - I am going to introduce 
in evidence right now, if Counsel has no objection, the medical record from 
the hospital. 

THE COURT: Did he ever see it? 

MR. GEREL: Yes, he did. 

THE COURT: Well, all right. 

MR. DOHERTY: I got the original records. 

MR, GEREL: Do you want to introduce those in evidence? 

MR. DOHERTY: You can do it. 

MR. GEREL: [ll do that now. 

MR, DOHERTY: It doesn't meet my objection at all. It doesn't cover 


my objection in any way, because he is basing it upon what he says; also, 


upon the history that was given to him as an expert, just for that one par- 


ticular purpose. 
(In open Court): 
MR. GEREL: Your Honor, before proceeding with Dr. Gordon, may 
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we introduce in evidence the hospital record? 
MR. DOHERTY: This is Defendant's Exhibit No. 1. 
THE DEPUTY CLERK: This will be marked Plaintiff's Exhibit No. 10. 
THE COURT: Is there any objection? 
MR, DOHERTY: No, Your Honor. 
THE COURT: All right. It will be received without objection. 


(Casualty Hospital Record marked here- 
tofore as Defendant's Exhibit No. 1 for 
Identification was received in evidence 
and marked Plaintiffs' Exhibit! No. 10). 


MR. DOHERTY: Other than the objection heretofore made. 

THE COURT: That is right. The Court understands that and the rec- 

ord will so reflect. 

BY MR. GEREL: 

Q. Doctor, when you saw Mrs. Ford on the 8th of May, what history 
did she give to you? A. Well, she gave me a history of having been in- 
volved in an auto accident on February the 6th, 1960, and, following which, 
she was taken to Casualty Hospital, where she reamined some 18 days. 

She told me that in the accident her neck was thrown back and forth -- 
her head was thrown back and forth and she felt a cracking sensation in her 
neck, and that she was in the hospital for 18 days, during which time she 
had traction applied to her neck and head; she received various types of 
medication and also sedatives. Then after discharge from the hospital she 
continued under the care of Dr. Braden, receiving physical therapy to her 
neck and upper back. 


At the time I saw her her back had cleared up and she was having no 
trouble with her back but she still had some difficulty with her neck, with 
pain across the base of her neck, and numbness in the right arm, |headaches 
on the right side of her face and head, and also some headaches on the left 
frontal area, and some weakness of the right hand. 


Q. Dr. Gordon, is the taking of a history customary or unusual -- 
MR, DOHERTY: I object, if Your Honor please; we have gone into that. 
THE COURT: Very well. 
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BY MR. GEREL: 
Q. Dr. Gordon, Plaintiff's Exhibit No. 10, admitted into evidence a 
moment ago, are these the hospital records or was a copy of these hos- 


pital records what you had reviewed before you saw the patient? A. Yes. 


I think it was a copy of them. 

Q. And you had reviewed all of this, had you? A. Yes. 

Q. Dr. Gordon, did you perform an examination of the patient in 
your office? A. Idid. 

Q. Tell us what kind of examination you performed, Doctor. A. Well, 
it was a physical examination pertaining to the areas of injury. 

Q. Tell us how, for example, Doctor, you examined her low back. 

A. Well, in testing her low back I had her stand. She was draped with an 
examining gown which does expose her back completely. She had a good 
range of motion in her back; there was no tenderness or muscle spasm in 
the lower back. I also tested the reflexes and sensation in both low- 
er extremities and these were normal. Her legs were of equal length. I 
did various tests for sciatic nerve irritation, all of which were negative. 

Q. Doctor, how did you examine the area where she had her com- 
plaints? A. Well -- 

Q. What tests were performed? A. Well, in examining her head 
and neck, first I examined her by visual inspection, checked her blood pres- 
sure, which was within normal limits, then tested her head, neck and upper 
extremities. She had a weakness of grip on the right -- I used a grip- 
testing apparatus for that, known as a Jamar, J-a-m-a-r, grip tester, 
which is a calibrated instrument, and she had 35 pounds grip on the right 
and 53 pounds on the left. She is right-handed, so this indicates weakness 
in the right hand. This was, the testing was repeated a second time, with 
consistent findings. 

Testing of the reflexes showed normal reflexes in both upper ex- 
tremities. Testing of sensation was done with a pin prick, with light touch 
technique, and this showed a diminished sensation, known as hypesthesia, 


h-y-p-e-s- 
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shoulder; in other words, on the outer side of the shoulder, arm and hand 
sne had diminished sensation of pin prick, but she had normal sensa- 
tion on the inner side and also normal sensation on the left side. 
The skin temperature and radial pulses were equal. 
I have a note here that when I retested her grip, I let about five min- 
utes go by before trying it again, and on the first testing she had 35 pounds 
on the right, and on the second testing she had 32 pounds on the right. Now 
in the left, the first one 53 and the second one was 54. Normally the varia- 
tion,with two different exertions, should be within 10 percent, and all of 
these are within 10 percent, which shows there was no effort to fake or to 
exaggerate. 
Q. You say there was no effort - A. That's right. | 
Q. - to fake. A. Yes. There was some weakness of the right tri- 
ceps muscle against resistance as compared to the left. The triceps muscle 
is the muscle in back of the arm which extends the bent elbow, as I am now 


doing, and there was some weakness of that muscle upon the right which was 


not present on the left. 
She had normal strength in both biceps muscles. Now testing -- she 
had good motion of both shoulders, although she had some pain with extreme 
motions overhead on the right shoulder and arm. There was some tender- 
ness in the back of the neck on both sides of the midline at the base 
of the neck; tenderness means pain on pressure; and she had pain in the 
neck with extremes of lateral rotation and flexion, that is, turning the head 
to look over either shoulder, or also in tilting the head from one |side to 
the other; these, of course, cause stretching of the ligaments and muscles 
in the neck, and if there's some irritation there this causes pain, 
She did have some pain with these motions. 
She also had pain with lateral cervical compression, that is, compres- 
sion downwards upon the head -- from the top of the head, pressing down, 
compressing the neck, causes 4a little discomfort at the base of the neck. 
The trapezius muscles, which are the large muscles in back of the 
shoulders stretching up to the neck, were tight on both sides, but only mildly 
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so. This was consistent with the findings of pain with rotation and flexion 
of the head and neck. 

That concluded the physical examination. 

Q. Dr. Gordon, X-rays were taken at Casualty Hospital at the time 
Mrs. Ford was admitted, and the report of X-ray, taken February 6, 1960, 
reads as follows: "Cervical spine, lumbosacral spine. There is a slight 


tilt tothe right. There is some absence of the usual curve of the cervical 
spine. There is no bony injury demonstrable; there is no narrowing of the 
intervertebral spaces." 

And then it goes on to the lumbar spine. 

Limiting ourselves for the moment to the cervical spine, Doctor, 
"There is a slight tilt tothe right. There is some absence of the usual 
curve of the cervical'spine." Can you tell us, Doctor, what significance 
those X-ray findings have, if any, in connection with Mrs. Ford? A. Well -- 

MR. DOHERTY: If Your Honor please, I object to that; unless he was 
there and examined Her at that particular time and knows what the situation 
was I don't think this doctor is in a position to answer that question. I think 
it is unfair to ask a man for something based upon a radiologist's report. 

THE COURT: Well, did you see the X-rays, Doctor? 

THE WITNESS: Yes, sir. 

THE COURT: Are you qualified to read them? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Your objection will be overruled. 

MR. DOHERTY: He didn't see the patient, the plaintiff in that case, 
until a year after, more than a year after. He saw her May 8th and the 
X-rays were taken on the 6th of February, 1960, a year and four months 
later. 

THE COURT: All right. The objection will be overruled. 

BY MR. GEREL: 

Q. Do you remember the question, Doctor? A. Yes. Well, the X- 
rays showed some flattening of the usual curvature of the spine, and the 
tilt of the spine, which is consistent with muscle spasm. Muscle spasm 


is a tightening of the muscles of the neck, which causes the head and neck 


35 


to be drawn to one side, and this is a very frequent finding with muscle 
spasm in which you have a loss of what we call the usual lordotic|curve, 
and "lordotic'’ means like swayback, and in back of your neck you have like 
a little indentation or curve. If the muscles are tight that draws up the 
neck, takes out that curve or indentation. 
Q. Doctor, so that we can better appreciate your testimony, can you 
give us briefly a description of the structure of the neck which is involved 
in this process of muscle spasm and straightening of the lordotic! curve? 
A. Well, the neck, the cervical spine, is composed of seven vertebrae, 
which are segments of bone, and these are bound together by ligaments and 
muscles, the muscles which attach from one to the other, and also muscles, 
such as the trapezius muscle which I mentioned before, which has its origin 
down on the lower part of the spine, in the mid part of the back, and then at- 
taches up above in the neck. 
Now, when these muscles contract they exert an effect upon the bone 
to which it is attached, and it draws them out of their normal line of posi- 
tion into a straight position. 
Q. Now, Doctor, what is nature's purpose in having a curve in the 
cervical spine? A. Well, it allows more motion; the neck is very flexible; 
it is the most flexible part of the spine, and it allows more motion of the 
head upon the rest of the spine. 
Q. Now, muscle spasm, Doctor, what actually does the muscle do? 
A. Well, as I said, it tightens up; it shortens, 
Q. And does a patient have any control over that? A. Well, there 


are two types of muscle spasm: voluntary, which is controlled by the pa- 


tient, and involuntary; but the type with which we are dealing here of the 
neck was of the involuntary kind. 
Q. Then the patient had no control over that. A. I really can't 
answer that because I wasn't there at the time the X-rays were taken. 
Q. Very well, Doctor. 
Now, Dr. Gordon, at the time of your examination, which was in May 
of this year, contrasted with the accident in February of the year before, 
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did you determine whether there was any muscle spasm at that time? 
A. Yes. I have already so testified. 

Q. There was muscle spasm? A. That is right. 

Q. Now, that muscle spasm, Doctor, was that voluntary , of which the 
patient has control, or involuntary, which the patient has no control of? 

A. It was my opinion that it was involuntary. 

Q. Dr. Gordon, we have had testimony that Mrs. Ford had difficulty 
focusing for a short period of time after the accident, that she had pains 
which radiated, as you in part described, along the right side over her ear 
towards the right side of her forehead. Are these symptoms consistent 
with the nature of the injury she described to you and which the hospital 
records contain? A.' Well, yes, they are consistent. The focusing is some- 
thing which could be due to that or could be due to various eye refraction 
errors. Many times with pain and headaches, why, focusing of the eyes is 
poor. 

Q. And could such headaches be related to this kind of injury ? 

A. They are very common to this type of injury. 

Q. Doctor, in a right-handed person would you expect the grip to be 

stronger, equal to, or less than the grip of the left hand? A. Greater. 

Q. Is there any standard differential between the two? A. No, I would 
say not, because, some people are ambidextrous, - they use one hand for 
one thing, writing, perhaps, and the other hand for, well, it is difficult to 
say; but, generally speaking, a person who is definitely right-handed has 
a definite increase in the amount of grip. I would say, speaking generally, 
it averages anywhere from ten to twenty pounds more, of the handed side, 
as compared to the opposite side. 

Q. Of course, not knowing what Mrs. Ford's grip was before her ac- 
cident, you have no way of knowing what effect the accident had upon it, in 
precise terms? A. That's right. 


Q. Did you regard the fact that you found 35 pounds on the right grip 


and 53 pounds on the left, or approximately 30 percent difference in favor 
of the left in a right-handed person, did you consider that significant, Doctor? 
A. Yes. 
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Q. In what way? A. That she had weakness of the right arm. 

Q. Yes. And to what did you attribute that weakness, Doctor? 

A. Well, together with the other findings in her neck, and the sensory 
findings, I attributed that to an involvement of the nerve roots as|they come 
out of the neck, which we term radiculitis; in other words, I felt that at the 
time of the accident she probably had some minute hemorrhages down deep 
in the neck where the nerves emerge from the spinal canal, and this had 
caused irritation of the nerves, causing the sensory changes and {also the 
weakness of the muscles of the right upper extremity. 

Q. Doctor, as an orthopedic surgeon, are you qualified to comment 
about the nerves radiating from the vertebrae of the neck? A. Well, I 
think I am qualified; I don't set myself up as a neurologist, but in our spec- 
ialty these problems are always arising and we have to be familiar with 
them. It is part and parcel of our everyday activities. 

Q. Doctor, between each two vertebrae is what is referred to as a 
disk, is that not correct? A. That's right. 

Q. And this is a sort of cushion between the bones which permits the 
vertebrae to move without rubbing against one another? A. That's right. 

Q. When a disk is involved in an injury -- 

MR. DOHERTY: I object to any testimony of any kind by anybody 
about any disk involved in this case. There is nothing in the record that 
shows that such a situation exists, and I do object to it. 

MR, GEREL: I will withdraw it from this line of questioning. 

THE COURT: Ladies and gentlemen of the Jury, the Jury will totally 
disregard the question. There has been no testimony by this doctor as to 
any trouble with disks. 

MR. GEREL: Iam not alleging that there is, Your Honor. 

THE COURT: Then please refrain from asking any questions per- 
taining to it. 

In fairness to the ladies and gentlemen of the Jury in trying to pre- 


sent the case tothem there's no claim in this case that there is any injury 
to the disk in the neck itself. 


MR. GEREL: I was merely trying to establish that Dr. Gordon per- 
forms disk surgery in connection with nerve irritation. 

THE COURT: We have already qualified Dr. Gordon as an expert in 
orthopedic surgery. 

BY MR. GEREL: 

Q. Dr. Gordon, you repeated the grip test on Mrs. Ford -- 

127 MR. DOHERTY: I think that has been gone into two or three times; 
I object to further reference to it. 

THE COURT: Counsel can ask the question. The Court doesn't know 

what question he is going to ask. 
BY MR, GEREL: 

Q. Dr. Gordon, you indicated that you repeated this test, in order to 
determine whether there would be a consistent finding the second time, 
consistent with the first, isn't that correct? A. Yes. 

Q. And this is one of the ways of determining whether -- 

MR. DOHERTY: Your Honor, he asked that same thing, went over 
that rather fully, and Dr. Gordon explained the reason for doing it. 

THE COURT: ‘Mr. Gerel, didn't you ask that question? 

MR. GEREL: The doctor stated it as he was going over the report. 

THE COURT: Didn't you ask the question? 

MR, GEREL: I don't remember asking it. 

THE COURT: | The Court's recollection is that you did ask the question. 

MR. GEREL: Then I will not ask it again. 

THE COURT: Furthermore, will you please refrain from character- 
ising what the testimony is. The ladies and gentlemen of the jury are the 

128 sole judges of what the testimony is. 

So, please refrain from saying to the witness, "You testified” such 
and such. They understand what the witness has testified to. 

MR, GEREL: Very well, Your Honor. 

BY MR. GEREL: 

Q. Dr. Gordon,when the patient is gripping the Jamar grip tester, 
is he in a position to see what reading occurs on the test? A. No, he is 
not. The dial is deliberately held away from him. 
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MR. GEREL: Thank you, Doctor. 
BY MR, GEREL: 
Q. Doctor, did you make a diagnosis of what Mrs. Ford's injury was? 


A. Yes, I made the following diagnosis of a cervical strain, persistent, 
with radiculitis, moderate, right arm. 

I also made a diagnosis of a recovered lumbar strain. 

Q. And, Doctor, did you form an opinion as to the prognosis, the 
future, for Mrs. Ford, inconnection with what you found? A. I did. 

Q. Tell us what that was. A. Well, I felt that she made a good re- 

covery from her back injury and should have no further trouble in 
that area. As for her neck, I found sufficient findings on an objective basis 
to feel that she was still having troubles for over one year and that it was 
quite probable that these would persist longer than that, perhaps) indefinitely. 

She had had good treatment but she hadn't received complete relief 
of her symptoms referable to her neck injuries. I felt in view of that, and 
the fact that these findings did persist over one year, that there was good 
likelihood that they would persist. 

Q. Doctor, you don't have a crystal ball but can you tell us, within 
reasonable medical probability, whether in your opinion Mrs. Ford does 
or does not have a permanent residual weakness or disability as a result 
of her injury. 

MR, DOHERTY: If Your Honor please, he has already said that it 
may persist. 

THE COURT: Yes; all right. 

MR, DOHERTY: I object. 

THE COURT: The witness may answer. 

THE WITNESS: Well, I can only say - reiterate what I just said; it 
would appear at this time that it is permanent but I can't be absolutely sure. 

BY MR. GEREL: 

Q. Very little is absolute in medicine, isn't that so, Doctor? A. That's 
right. | 

Q. Doctor, do you believe that Mrs. Ford will continue to need medi- 
cal surveillance and attention for this condition? 
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MR. DOHERTY: If Your Honor please, I object to that. I don't be- 
lieve he is in a position to pass upon that for the simple reason that he has 
never treated this lady, and the one that could do it, Dr. Braden, hasn't 
testified so far. 

I do object to his testifying as to what this lady might need in the 
future based upon what he has said and his examination at that particular 


time. There is no indication that treatment was required so far as the re- 


port is concerned, and I do object. 

MR. GEREL: Your Honor, I submit that Mr. Doherty accepted the 
qualifications of Dr. Gordon as an orthopedic specialist. 

THE COURT: Well, the difficulty that the Court has in ruling on it 
is that the Plaintiff in this case, as the Court understands, Dr. Gordon, 
has never been under the care of an orthopedic surgeon, is that correct? 

THE WITNESS: As far as I know I think you're right. 

THE COURT: Now you are asking this orthopedic surgeon, as an 

expert , whether this plaintiff should continue treatment. 

MR. GEREL: Whether this Plaintiff, this patient, on the basis of 
the condition which Dr. Gordon found, and regarding which he testified and 
regarding which also he has seen the medical history, and the records of 
the hospital, whether on that foundation he is in a position to state that she 
does or does not need further medical surveillance in the future. 

MR. DOHERTY: If Your Honor please -- 

MR, GEREL: I submit that the doctor is qualified, has seen her, 
examined her and tested her, seen the records, certainly he can express 
that kind of an opinion, Your Honor, if he can express any. 

MR, DOHERTY: His testimony was based on neurological examina- 
tion more than it was on the orthopedic department. 

My objection goes to that on the basis of the fact that the only thing 
that he actually finds wrong with this lady is on the neurological basis, 
and there is nothing, so far as I can make out from his report or the testi- 
mony he has given here, that there is something wrong with her from an 
orthopedic standpoint. 


THE COURT: ‘All right. The objection is overruled. The witness 
may answer. 
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THE WITNESS: Well, I think that she may need occasional treatment 
from time to time if her symptoms warrant it. I mean she may use home 
traction; there are various types of treatment they can use at home to re- 
lieve her pain and discomfort which she can use under medical supervision. 

BY MR, GEREL: 

Q. Doctor, let me ask, in addition to that, can you tell us whether in 
your opinion she will be required to be seen by a physician, whether it be 
Dr. Braden or anybody else qualified to handle her condition? 

MR. DOHERTY: My objection goes to that also. 

BY MR. GEREL: 

Q. In the future, not merely whether she will be able to alleviate her 
complaints at home, with home remedies, but whether she should|also be 
seen, and that is where I use the term "surveillance." 

MR, DOHERTY: There is no claim of that, so far as I can make out, 
for anything in the future, in the pretrial statement. 

THE COURT: All right. The objection will be sustained. 

We are going to have other medical testimony, aren't we? 

MR, GEREL: Yes, Your Honor. I submit this doctor should also be 

permitted to express his opinion. 

BY MR, GEREL: 

Q. Doctor, is it necessary that a bruise mark appear on the outside 
of the body in order to establish whether or not there has been an injury 
deeper in the soft tissue? A. No, and particularly in the neck that's true, 


because frequently there are minute hemorrhages deep down in the neck that 


you can't see and are not manifested by any external discoloration, such as 
may happen with an extremity bruise. 
Q. And, lastly, Doctor, are your findings only of a neurological char- 
acter? A. No, very definitely not. I mean, actually I think it is a combina- 
tion of the two; it is really more orthopedic than neurological, but you can't 
take a knife and split it down the middle. There's a very definite interlac- 
ing of the two. So that it's both orthopedic and neurological. 
MR. GEREL: Thank you. I have no further questions of Dr. Gordon. 
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CROSS EXAMINATION 
BY MR. DOHERTY: 
* * * * * 

Q. Dr. Gordon, in order to sustain an injury to the neck -- I assume 
that you are discussing whiplash injury? A. Well, I think in effect that's 
the lawyer's term, but it is not a true -- that's a descriptive term; I think 
it should be properly called a strain or sprain of the neck. 

Q. Iagree with you, but the doctor that examined her originally in 

the hospital record considers it that. What do you call that? A. What 
you pointed to was on the provisional diagnosis, which was typed by a typist 
in the admitting office. In the handwriting of Dr. Braden, same handwriting, 
pen, as his signature, in his final diagnosis it says, "Cervical, dorsal, lum- 
bar sprain.” 

Q. Now how does one of those arrive in a person's body, just what 
causes it? What way does the body have to move in order to have this in- 


jury to the neck? A. Well, usually, an injury of this type to the neck is 


caused by a to and fro motion of the head, which is quite heavy, acting, 
swinging, like on a pendulum, back and forth. 

Q. It is the head going back and forth? A. That's correct. 

Q. Now, Doctor, your statement -- by the way, you haven't seen an 
X-ray report or an X-ray of this lady prior to February 6, 1960, or any 
since that time? A. That's correct. 

Q. So that you do not know whether there was a curve in the cervical 
area or the lumbar area prior to that time or since that time? A. That's 
correct. 

G. Now, Doctor, in the matter of this neurological examination, isn't 

it where you examine a person, put pin pricks down the arm, and all 
that kind of stuff, to check the nerves, isn't that usually what the neurosur- 
geon does in the neurological examination? A. Yes, sir, also. 

Q. Also, I see. Now, you know that Mrs. Ford had been sent to a 
neurosurgeon just some 2 or 3 or 4 weeks prior to the time that you saw 
her? A. You mean Dr. Rollins? 

Q. Yes. A. Yes. 
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Q. And he is considered a very capable neurosurgeon, is he not ? 
A. He certainly is. 
Q. And in your report you say you found no evidence of nevrological 
injury, is that correct? A. That's correct. 
MR. GEREL: Your Honor, if Mr. Doherty is using Dr. Gordon to 
bring in Dr. Rollins' testimony I don't think it is proper. Dr. Gordon may 
testify about his own findings, what he did, but to cross examine Dr. Gordon 
about Dr. Rollins seems to me to be unfair. I didn't ask Dr. Gordon any- 
thing about Dr. Rollins. 
THE COURT: Didn't you ask Dr. Gordon if he didn't have the reports 
of all the doctors? 
MR. GEREL: I did but I didn't ask him to -- 
THE COURT: Then you certainly opened the door. Counsel may cer- 
tainly ask questions pertaining to information that Dr. Gordon had. 
BY MR. DOHERTY: 
Q. Now, Doctor, I understood you, in your original statement, that in 


your examination you found no muscle spasm, and then when Mr, Gerel ask- 


ed you the question again, you did say that you did find muscle spasm pres- 
ent when you examined this lady, is that correct? A. No, I never said I 
didn't find any; in the last sentence of the first paragraph on page 2, which 
I was referring to, I said: "There was some tightness of the upper trapezius 
muscle, which was of a mild nature." That's exactly what I said. 
Q. But, in your examination, as I understood it, in the second para- 
graph -- A. That's about the back; the second paragraph refers to the low- 
er back. 
Q. But you don't set out here muscle spasm, like you do in the second 
paragraph, do you? A. Well, you are quibbling about words. 
Q. I am not quibbling because I don't know what those other words 
mean. A. Well, I said, "muscle spasm," "a tightening of the muscle," so 
I mean - I used one word one place, one the other, but they have the same 
significance as far as meaning is concerned. 
Q. You said "very mild," or, "mild?" A. I said "mild." 
Q. And then on the back there was no tenderness or muscle spasm? 


A. The lower back, that's right. 

Q. That's the lower back? A. That's right, 

Q. Now, in your diagnosis -- the second, third, last sentence on the 
second page, "The headaches are also residuals of this cervical strain; in- 


asmuch as they have persisted for over one year, it is quite probable that 


they may persist longer or even indefinitely." Is that right? A. That's 
right, that’s what I wrote. 

Q. And was that based on what she told you? On what was it based ? 
A. Well, headaches, of course, no one can see. 

Q. Purely subjective. A. Headaches are what someone tells you, yes. 

Q. Normally, if a person has headaches for any period of time they 
complain, especially if they are in the hospital, is that not correct? A. This 
is 2 question which is hard to answer, because this is an individual thing. 
Some people - ordinarily people have headaches and complain about it; some- 
times they don't. I can't answer that. 

Q. Well, if the plaintiff in this case said from the very minute, or a 
few minutes after she was injured, she had gotten out of the car and gotten 
back in again because she had a severe headache and has had headaches 
ever since that time, - would you check the hospital record and see if there's 
anything anywhere in that hospital record, the nurses' notes, the statements 
to physicians or anything, that shows that she was complaining about head- 
aches? 

MR, GEREL: Do you have the original, Doctor? 

THE WITNESS: Yes. 

MR, DOHERTY: He has the original. 

THE WITNESS: Well, there are several notes here about trouble with 
focusing or -- 

BY MR. DOHERTY: 

Q. I didn't ask you that, Doctor. A. I know, but, by inference -- 

Q. I don't want any inference, Doctor. 

THE COURT: Wait, just a moment. Did you understand the question, 
Doctor? 

THE WITNESS: Yes, I understand, sir. 
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THE COURT: All right. Well, just answer the question. | 

MR. GEREL: Your Honor, this is merely a reading exercise -- 

THE COURT: Wait just a moment. 

THE WITNESS: Well -- 

THE COURT: Counsel is entitled to ask the witness the question, 
"Does the hospital record reflect --?" Now, that's the only question that's 
before the doctor. The doctor says he understands the question.) Let us 
have the doctor answer the question. 

MR. GEREL: Yes; I am not quarreling with the Court. I certainly 
don't even want to give that impression, but if I understand the question, 
it is the question, 'Dr. Gordon, does the hospital record use the word 
"headache' ?"' This is just a reading exercise. If the doctor is being asked, 
"Does the evidence of the hospital record indicate she had headaches, in 
medication and other things -- ?" 

THE COURT: The doctor can help us far better than that, you or Mr. 
Doherty or myself or any one of the jurors, on that question. Let's have 
the doctor answer that question. 

THE WITNESS: I'm prepared to answer, sir. 

THE COURT: All right. 

THE WITNESS: Well, I find there's no place in here where the word 
"headache" is used; there are numerous notations of pain relieved with 


medication that was given, and there are also several places where it says, 
"complaining of pain." 
BY MR. DOHERTY: 
Q. "Complaining of pain," that's right. A. But it doesn't|localize it. 
Q. Normally, if a person has a headache they say they have a head- 
ache, isn't that correct? A. Yes, but actually, in all fairness, that doesn't 
mean that the nurses may write it on the chart. 


Q. Well, now, when they put no complaints in those nurses’ notes -- 
by the way, Doctor, normally the nurses do put down what the patient says 
so far as pain is concerned, do they not? A. We are now getting into a 
discussion of quality of nursing care. 

THE COURT: Wait just a moment. 
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THE WITNESS: You say "normally?" 
BY MR. DOHERTY: 

Q. Yes. A. It depends on who is the nurse, how efficient she is and 
how busy she is, how many patients she has to take care of. 

THE COURT: Doctor, does the nurse put down, if the patient com- 
plains about pain in the right shoulder, does she put "right shoulder," or 
does she put down "pain?" 

THE WITNESS: Normally she should put down where the pain is. 

THE COURT: All right. 

Now, if the patient complains about a headache do they put down 
“headache ?" 

THE WITNESS: They should. 

THE COURT: All right. 

BY MR, DOHERTY: 

Q. But you don't find anything in there about headache in any place 
throughout the hospital records? A. I don't. 

Q. Now, Doctor, you say, on the top of the page, fifth line , second 
page of your report, "Shoulders, symmetrical in appearance, with no muscle 
atrophy." Now, what does that mean, "with no muscle atrophy." A. No 
shrinkage of the muscles; they haven't decreased in size. 

Q. And if they were to decrease in size and there would be atrophy, 
that would be based upon what? A. Well, nonuse of the muscles. 

Q. And when you say there is no muscle atrophy, it means that those 
muscles have been in use? A. That's right. 

Q. Then you say also, "Hyperextension also accomplished without 
limitation or crepitus?" A. That's right. 

Q. You lift that without any difficulty, is that what you mean? 

A. Hyperextension means of the neck, looking up at the ceiling. 

Q. This way? A. Exactly. 

Q. When you do that back and forth you don't get the noise like you 
get out of my neck, you get a cracking sound of some kind? A. That's right. 


Q. But in this case you found nothing at all? A. There was no crep- 
itus, that's right. 
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Q. And on the last -- in the last sentence on the second page you say 
this: "She has had adequate treatment, with improvement but not complete 
relief of symptoms,” and when you say "adequate treatment" what do you 
mean by that, Doctor? A. Well, she had traction; she had various types 

of muscle relaxant medication and she had follow-up physical therapy. 

Q. Did she indicate to you how often she saw a doctor? A, I don't 
have the record, exactly. No, I don't note it. 

MR. DOHERTY: Would Your Honor pardon me just a minute? 

BY MR. DOHERTY: 

Q. Is there anything in that hospital record, Doctor, to indicate that 

she was anything but normal so far as blood pressure and these various 


other matters that they check you for when you go to the hospital, other than 


her complaints? A. Her blood pressure was within normal limits and her 
heart and lungs were normal. 
Q. Nothing -- A. No, nothing else. 
Q. Everything apparently was normal with the exception of her com- 
plaints, is that correct? A. Yes, sir, what we are discussing today, yes, 
sir. 
* 

JOHN R. ROBINSON 
resumed the stand as a witness for the plaintiff, and, having been hereto- 
fore duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION (Continued) 
BY MR. GEREL: 
* * * * 
Q. Mr. Robinson, did the - strike that, please. 
How many people were in the driver's section of the truck? A. Two. 
Q. Incidentally, I don't know that we established it, what was it that 
struck your car? A. Truck. . | 
Q. Belonging to the City -- A. City-Wide. 
Q. City-Wide. There were two people in that truck? A. There was. 
Q. Did either of those two persons make any statement after the ac- 
cident? A. Well, I heard one of them, one of the persons in the|truck, state 
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that, he said that, I have told you to cut your speed down, way back, I told 


you to cut your speed.” 

Q. Now tell us, if you can, - I know it has been almost a year anda 
half -- tell us if you can, who said that and about whom was he speaking ? 
A. Well, the man that was riding in the truck with the driver, he was speak- 
ing to the driver of the truck. 

Q. Did the driver answer? A. No,I didn't hear the answer -- I didn't 
hear the driver give him any answer myself. 

* * * 
CROSS EXAMINATION 
BY MR. DOHERTY: 
* * * * * 

Q. But, now, going back to this situation once more, will you tell us 
again, please, just what it was that this man said that got out of the truck 
to Mr. Cureton? A. What you mean is the man who was riding with Mr. 
Cureton? 

Q. Yes. A. Well, I heard him say to him, he said, "I told you to cut 
your speed, way back," that's what he said, "I told you to cut down on your 
speed." 

Q. How many times did he say that, do you know? A. He said ita 
couple of times. 

Q. And did he say anything about that, "I've been telling you all day 
to cut down on your speed?" A. Well, I don't know what he said about all 
day, but I know he said that, "I told you to cut your speed, way back there.” 

Q. And where! was this Roscoe Brooks and Mr. Cureton at the time 
that he made that statement, right near your car? A. They were all on 
the sidewalk. 

Q. Near your'car? A. Well, yes, the car and the truck, too. 


Q. Between the car and the truck. 


* * * 
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Washington, D. C,, 
Wednesday, June 21, 1961 


* * * * 
DR. JAMES W. BRADEN 
called as a witness by the Plaintiffs, being first duly sworn, was examined, 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
Q. What is your full name, Doctor, please? A. James W. Braden. 
* * * * * * 

Q. Doctor, had you occasion to see Emma Ford? A. Yes, I did. 

Q. When did you see her, Doctor, and what were the circumstances 
surrounding that? A. (Consulting documents), Mrs. Ford came to Casual- 
ty Hospital on February the 6th, 1960. She was brought to the hospital by 
an ambulance, and I received a history that she had been involved in an 
automobile accident, and she was complaining of pain in her head and neck 
and her back. 

The examination of Mrs. Ford showed that she had suffered a sprain 
of the muscles in the neck and the back, in the lower part of her back. We 
made X-ray examinations of the spine, the cervical spine, the neck part, 

and we also made X-ray examinations of the lower part of the back. 

The X-ray examination of the neck showed some absence /|of the usual 
curve that a person usually has. 

The X-ray of the spine showed some wedging of one of the vertebrae, 
but this was an old thing; in my opinion had no relation to the accident. 

She was given pain tablets and tablets to relax muscles, which were 
in spasm in the neck and back. Some of the things which she complained 
of were numbness in the arms, particularly on the right, and of difficulty 
in seeing, especially after trying to read for a few minutes, 

The treatment consisted, as I say, of pain tablets and muscle-relax- 


ing drugs and physical therapy or heat massage to the neck. And we also 
fitted a plastic collar to her neck. We also put a halter on her |head, some- 
thing like you maybe put on a horse to lead it. We hook a weight onto this, 
and we put what we call cervical traction weights which pulls the neck 
muscles; that is in an effort to reduce this spasm. 
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Finally, she was discharged from the hospital on February the 23rd, 
1960. 

Following that time she came back for treatment and examination; 
and treatment during this period, which is extended up to May the 3rd, 


1961, consisted of medication for her nerves and the application of heat 
massage and physical therapy treatment that was had in the hospital. 

Q. Doctor, in opening your remarks, I thought I heard you say that 
she had headaches or pain of the head. Did I understand you correctly, 
Doctor? A. Well, she did have that; I don't recall whether I said that or 
not. I believe I did. 

Q. Was it your testimony that she did? A. That she did have head- 
aches and pain in the neck region as well as in the lower part of the back. 

Q. And, Doctor, did I also hear you correctly, that you thought she 
had a sprain of the neck? A. You say "sprain?" Yes. 

Q. Sprain? A.| Well, is there a distinction between the two? About 
the same thing -- some people use one term and some use the other -- a 
sprain or strain. 

Q. Is there any medical significance to one term or the other, Doc- 
tor? A. Well, I think most people think of a sprain as something that oc- 
curs in the extremities, like a sprained ankle; and then you have a strain 
of the neck. It is the same thing. 

Q. Doctor, you first examined her -- Mrs. Ford, that is -- on the 
day she was brought into the hospital? A. (Consulting documents). I don't 

Imow whether I examined her the first day. That was in the evening, 
I believe, and I might not have seen her until the next morning. 

Q. Now, you have answered that you did see her within twenty-four 
hours? A. Yes. 

Q. Doctor, you mentioned muscle spasm of the neck or cervical area 
and also of the dorsal and lumbar regions. 

What is muscle spasm, Doctor? A. Well, that is a tightening of the 
muscle in an effort to take some injured part under the muscle, or some 
diseased part; in this case it was the injured part. 


Q. Is this nature's way of building a brace around an injured area, 
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Doctor? Is that the effect? A. That effect. 
Q. You found that there was such spasm in the neck, in the) dorsal 
area -- which would be about where? A. Be about, as a matter of fact, 


in the entire back (Indicating). 
Q. The entire back. And, Doctor, you indicated that there was limi- 
tation of motion. What caused that? A. Well, the limitation of motion is 
habit, because of pain -- happens because of pain and muscle spasm -- the 
patient refuses to move their neck, where they have pain, and muscle spasm 
which is present, tried to protect this injury; also protects -- limits the 


motion. 

191 Q. Is muscle spasm a painful condition, Doctor? A. Yes, it is. 

Yes, it is. 

Q. Could you tell us from your experience whether it is a mild sort 
of pain or moderate? A. Wal, it's moderate; at least moderal. 

Q. Is that a stronger term than moderate? A. Well, between mod- 
erate and severe, I would like to classify it. 

Q. Isee. Doctor, you indicated that the X-rays showed the absence 
of a normal curve which is usually found. 

What, in your opinion, caused that change, if there was a change, in 
the cervical spine? A. Well, the absence of the curve is caused -- the 
primary cause, of course, is the injury, and it's brought about because of 
the muscle spasm in the neck region, in an effort to protect it. 

Q. Doctor, if a person has an injury to the neck and muscle spasm 
sets in to protect that injury, as you described, changing the curvature of 
the vertebrae position, of the vertebrae in the neck, can those vertebrae 
reassume their normal position after a period of time? A. Yes, 

Q. And when the vertebrae reassume that position, Doctor, does it 
mean that all of the effects of the injury have disappeared? A. No. 

192 Q. Now, Doctor, briefly, what is the structure of the cervical spine, 
so that we can better follow your testimony, both the bony structure and 
the soft tissue? A. Well, maybe you can imagine that a spool, like thread 
is wound on, and these spools sit one on top of the other; and then running 
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down along the spools, the muscles which we have been talking about which 
go into spasm; and between these spools, between each one of them, is 
where the nerves come out to go to the upper extremity. 

Q. And, Doctor, are there blood vessels and ligaments interrelated 
in this structure? A. Well, yes, sir. Fashioned of blood vessels and liga- 
ments, veins and nerves and arteries. 

Q. All of these, other than the bone of the vertebrae, would be con- 
sidered soft tissue, would they not? A. Other than the vertebrae, yes. 

Q. Doctor, as a general rule, would an X-ray show the soft tissue? 
A. Only in rare cases does the X-ray help much in diagnosing any condi- 
tion in the soft tissue. 

Q. Can there be injury to soft tissue, apart from the revelation we 
have in the change of the bony structure, the change in the curve, which 
wouldn't appear, therefore, on the X-ray? A. Oh, yes. | 

Q. Doctor, the fact that Mrs. Ford's cervical spine tilted to the right 
rather than to the left meant what to you, Doctor? A. Well, it meant that 
she had a little more muscle spasm on the right than she did on the left. 

Q. Suggesting that the injury was principally on that side? A, Yes. 

Q. Doctor, you indicated that she had numbness in. her arms, par- 
ticularly on the right. Would that be consistent with the other findings that 
there was a tilt to the right and more muscle spasm on that side? A. Well, 
I said that the nerves come out between the vertebrae, or these spools, and 
when you have an injury of the soft tissue, the ligaments which support these 
vertebrae, that involved the nerves which come out there to go down the arm, 
so you do have some -- we may call it irritation or even tearing of the 
nerves which come out of the neck to go down to the arm. 


Q. Doctor, do you have an opinion as to whether any of that occurred 


in Mrs. Ford's case? A. Yes, sir; it had to, because of these findings. 
Q. Are you satisfied that this did happen? A. Yes, sir. 
Q. Doctur, is there any association between the kind of injury she 


sustained and the difficulty in focusing which she described to you 
when she was in the hospital? A. Yes, there is. 
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Q. Could you tell us, Doctor, what association there would be or is? 
A. Well, we believe that this is due to when you tear a muscle or a liga- 
ment, it bleeds, just like your ankle would get black and blue when you 
sprain it. Now, this bleeding presses on another nerve still, or another 
part of the nervous system, other than the one which we have talked about 
down the arm. Now, this nervous system is connected with the eye, so this, 
in turn, affects the eye. Now, it is down in the neck -- it does go back up 
to the eye -- and this bleeding around these nerves irritate them or cause 
certain changes that does cause the blurring of vision and the inability to 
focus after a short period of concentration in reading. 

* * * * * 

Q. Doctor, the history of headaches which you received from Mrs. 
Ford, did you associate that condition with her injury in any way!? A. Yes, 
I did. 

Q. Would you tell us why, Doctor? Why you felt that one was assoc- 
iated with the other? A. My association with it? 

Q. Yes. A. Because, number one, I obtained a history from her 
that she had never had this kind of headache before; and, number two, that 
she had been involved in an accident; and, number three, that she had the 
muscle spasm, and so forth, which would go along with the type of accident 
in which she was in; so my conclusion was that these headaches were due 
to the injury to the cervical region, the neck region. 

Q. Dr. Braden, the cervical traction which was applied to/Mrs. Ford 
while she was in the hospital, for how long a period, if you can tell us, did 
she undergo this treatment? A. (Consulting documents). Well, started 
the traction on the 8th; she came in on the 6th; I started the traction on the 


8th, and I believe that was continued up until a couple of days before she 
left the hospital. 
Q. And the plastic collar, Doctor, would you recognize it jif I showed 
you this (Indicating)? A. Yes, I would. 
Q. Can you tell us, Doctor, whether or not Mrs. Ford was required 
to wear that while she was in the hospital? A. Yes, we fitted that collar 


while she was in the hospital, and she wore that part of the time while she 
was in the hospital. Of course, part of the time she was in cervical trac- 
tion. Then we sent her home with this cervical collar. 

Q. Doctor, is cervical traction a comfortable procedure? A. No, it 
is not comfortable, but it makes you feel better than what you start out with. 

Q. Like a tooth extraction? A. Something like that. 

Q. Relieves some pain. Now, Doctor, when Mrs. Ford was released, 
did you instruct her to return to your office? A. Yes, Itold her to come 
back. 

Q. And your records indicate whether or not she did? A. Yes, she 
did. 

Q. Can you tell'us, Doctor, whether she returned regularly or hap- 
hazardly, so to speak? A. She went home on the 23rd; came back on the 
29th; and then came back -- that would be February 29th, 1960 -- and then 
on the average of about one and a half times -- one to two times -- a week 
for a considerable period. 

Q. Doctor, do your records indicate, or can your memory supply in- 
formation as to what was done for her when she returned to your office? 

A. Well, I testified that when she came back she had this physical 
therapy, including traction for her neck, and diathermy and massage, and 
then I gave her medication. 


Q. I'm sorry, Doctor -- the traction was that administered in your 
office? A. No, that was in the Physical Therapy Department. 

Q. She went back to the hospital for that? A. Yes. 

Q. What was the purpose of the medication, Doctor? A. Well, these 
people are nervous, depressed, worried about their condition. The process -- 

Q. Is this a normal reaction? A. Sir? 


Q. Is this a normal reaction? A. I don't guess it's normal, but they 
have it. 

Q. What I mean is it a customary thing for this kind of injury ? 
A. Yes, this is the usual thing, so we try to give them something to help 
them along a little bit. 


Q. Doctor, what was the progress that Mrs. Ford made in connection 
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with her dorsal and lumbar spine when you had detected muscle spasm 
originally? A. Well, that seemed to clear up; the muscle spasm disap- 
peared, and she had very few complaints, if any, for that region. 

Q. Did the cervical spine react the same way, Doctor? A. No, it 
did not; the muscle spasm continued, the limitation of motion of the neck 
continued, the weakness and numbness, especially in the right arm, con- 
tinued; and she continued to have trouble with her eyes. 

Q. Doctor Braden, was Mrs. Ford a cooperative patient in the sense 
that she underwent all of the treatment and followed your instructions, as 
best you could determine? A. Oh, yes; she was very nice; very cooperative. 

Q. Did she make a sincere effort to get well, Doctor, in your opinion ? 
A. Well, yes, sir. 

Q. Dr. Braden, you followed her for a course of almost a year and 
a half, and saw her perhaps thirty times -- maybe more -- you/last saw 
her in May, was it, Doctor? A. May the 3rd, 1961. 

Q. Last month? A. Yes. 

Q. Based on your examination at that time, Doctor, and all of the 
history which you had from your personal experience with this patient prior 
thereto, do you have an opinion, Doctor, as to whether Mrs. Ford, within 
reasonable medical probability, -- we don't expect certainty, but within 
reasonable medical probability -- whether the complaints of which she suf- 
fered, which she called to your attention in May, last month, whether these 

are of a permanent character? A. Well, as you say, nobody can be 


sure of these things, but from my experience and from what I have seen 


and heard over this period of time, over a year now, I believe that this thing 
is probably permanent. 
* * * * * 
Q. Dr. Braden, again, based on your knowledge of Mrs. Ford's con- 
dition and the course of her progress, and so forth, do you have an 
opinion as to whether she will require any medical attention in|the future 
for this condition you describe as probably permanent ? 
MR. DOHERTY: If Your Honor please, I object. 
MR. GEREL: This was gone into at pretrial. 
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THE COURT: The objection is overruled. The witness may answer. 

THE WITNESS: Yes, there will be times, I believe, when she will need 
some help like she has had in the past; and, as a matter of fact, she is still 
coming for treatment. I mean she was in there shortly before May or May 
the 3rd; I think she was in there on April 19. So that if I may have left the 
impression that that was a final examination, that was not a final examina- 
tion of the patient. 

* * * * * 

THE COURT: Well, the doctor has not testified as yet how many times 
he has seen the patient after she left the hospital. 

MR. GEREL: I will be happy to develop that. 

THE COURT: Will you do that. 

MR. GEREL: Yes. Thank you, Your Honor. 

BY MR, GEREL: 

Q. Could you tell us that, Doctor Braden? A. Twenty-five times. 

THE COURT: Doctor, did you see her, or did she come in for therapy ? 

THE WITNESS: Either -- I saw her most of the time. 

THE COURT: Can you tell from your records ? 

THE WITNESS: Well, what I wanted to say, sometimes my associate 
would see her. 

THE COURT: Dr. Young? 

THE WITNESS: No. Dr. Young maybe occasionally, but Dr. Ashe, 
our associate, saw her a few times, I notice. I can't tell from the records. 
The only thing I can say, we have a policy that the patients, if they come 


to visit for therapy twice a week, they have to be seen at least once by us. 


I mean myself or my associate. 

THE COURT: All right. Now, can you help the jury and the Court 

from your records: Can you tell us how many times she came in 
twice a week after she left the hospital? 

THE WITNESS: Well, I believe I could read the dates, if you like, 
or possibly I can tell. One -- looks like about eight weeks, that she came 
twice a week. That still wouldn't figure out, that would be twenty-four -- 
no, that would be sixteen -- that's about right, eight weeks. 
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MR. GEREL: May I ask the doctor about future medical care based 
on this testimony, Your Honor ? 

MR. DOHERTY: I object to it, if Your Honor please. 

THE COURT: Yes, you may. The objection will be overruled. 

MR. GEREL: Thank you, Your Honor. 

BY MR. GEREL: 

Q. Again, Doctor, I want your absolute, most conservative estimate 
of the number of times, in your opinion, based on the history, your knowl- 
edge of the patient's condition when you last saw her, that she will reason- 
ably be expected to require some medical attention in the future? A. May- 
be once every three months. 

Q. Will it be necessary, Doctor, that she be seen by you? A. No. 

MR. GEREL: Thank you, Doctor Braden. I have no further questions. 

206 MR. DOHERTY: If Your Honor please, I move that the last two ques- 
tions and answers be stricken. 

THE COURT: The objection will be overruled. 

CROSS EXAMINATION 
BY MR. DOHERTY: 

Q. Dr. Braden, you specialize in surgery, is that right?| A. Yes. 

Q. And there at Casualty you have persons who are neurosurgeons 
and handle the neurological part of any claim or any treatment that is neces- 
sary for a patient who comes in there? A. Would you repeat the question 
again. 


Q. I'll put it this way, Doctor: You just handled surgery!normally 
at Casualty? A. Yes. 

Q. Dr. Rollins is the neurosurgeon? A. Yes. 

Q. Do you have an orthopedist? Whois he? A. Well, we have two 
or three; usually Dr. Peterson. 


Q. Dr. Peterson -- 
* * * * * 


Q. Doctor, both Dr. Rollins and Dr. Peterson are most capable men 
in their field, aren't they? A. Yes, sir. 
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Q. And they are out at Casualty quite often, aren't they? A. Yes, 


sir. 

Q. Now, also, you have been connected with Casualty for a long 
time, haven't you, Doctor? A. Twenty-five years. 

Q. And what about the nurses you have at Casualty, are they good 
as nurses go? A. Some good, some bad. 

Q. And if you have certain records, nurses’ records, and nurses' 
notes, how are they kept? What is -- A. Very bad. 

Q. They are kept very badly? A. Yes, sir; they just don't have 
time to make good notes. 

Q. Of course, if you made a complaint, and the fact that it was back 

pain or leg pain or something like that, would they say, "complaint 
of pain," or what would they do? A. They would probably give them a 
hypo. 

Q. Wouldn't they write down something at all? A. No; unfortun- 
ately; we have been working on that, but the nurses’ records are very poor. 

Q. How about the doctors'? Are the doctors' notes at Casualty very 
poor, too? A. Mine are; they are very incomplete. 

Q. What do you rely on -- memory? A. No, I first try to treat the 
patient. Then, if I have time left, I put down on the record. 

Q. If you would write the finding at the time, you would put down 
all findings, wouldn't you? A. No, I would not. 

Q. Wouldn't you put down all the complaints, and so forth? A. No, 
sir. 

Q. How many patients do you see a day, Doctor, normally? A. I 
don't know. 

Q. A lot of them, isn't that true? A lot of patients? A. Yes, sir. 

Q. And can you tell us now that you can remember all of the things 
that these people’ complain of and tell you at that time? A. No, sir. 

211 Q. Well, now, Doctor, you started off saying -- and I assume that 

you were reading from your report of March 29, 1960 -- to Mr. Gerel -- 
you have that there, haven't you? A. Yes, sir. 
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Q. Now, the first thing you said that she complained about was 
pain in the head, neck and back. Do you remember saying that, Doctor ? 
A. I believe so, yes. 

Q. Now, in your statement, you don't say anything about |the head 
at all. You just say: ‘Upon initial examination the patient complained 
of severe pain and stiffness in her neck and back." 

Isn't that correct? A. Yes, sir. 

Q. Well, when did Mrs. Ford first complain to you about headaches 
or any pain in her head? A. The first day I saw her. 


Q. And you remember that personally? A. Yes, sir; Ialso remem- 


ber what bed she was in. 
Q. Doctor, did you see her the first day, according to that record, 
on February 6, when she came in there? A. No, the first time I really 
remember seeing her was when she was in bed at the hospital, I think 
that would be the next morning. 
Q. What was the name of the doctor that saw her the first day, 
according to the hospital record? 
(Brief pause). 
That is in that hospital record, isn't it, Doctor? A. Yes, if you 
can read it. 
Q. I mean isn't there something in here (Indicating)? A. Oh, yes. 
I thought you said the first doctor. This would be the first doctor. 
Q. The one who examined her when she came in on February 6? 
A. Yes, sir. 
Q. What was the name of that doctor ? A. Idon't know, I can't 
read it. 
Q. Can you read what he said in it? A. He says, "Whiplash in- 
jury; acute lumbosacral strain." 
Q. What are you reading now? I mean what is this here? A. You 
asked me the first doctor. This is the first doctor. You want me to read 
after the patient is in the hospital? 
Q. They come in there, and normally the patient is examined by 
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some doctor when they come in there, at the time they are taken into the 


emergency room, isn't that correct? A. That is exactly what Iam read- 


ing here. 

Q. Then they are examined again. Is this your examination here, 

Doctor? A. No. 

Q. Whose examination is that? A. Thatis Dr. Perez. P-e-r-e-z. 

Q. Dr. Perez. What does he say now? A. Do you want me to read 
what he says? 

Q. Yes, I'd like to have you read it. A. This is under "Physical 
examination, physical examination." 

Q. What date was that, February 6? A. No, it is not dated. 

Q. Do you know when it was? A. No, I wouldn't know what date 
that was. 

Q. Don't you examine a patient immediately after they are brought 
in? A. Well, I tried to explain -- this doctor examined her immediately 
after she was brought in. 

Q. And there is nothing to indicate when Dr. Perez did examine 
this lady? 

(The witness and Mr. Doherty consulted the documents). 

MR. DOHERTY: It says here -- 

THE COURT: Wait just a moment. Doctor, have you had an oppor- 
tunity to go over these records before testifying ? 

THE WITNESS: Yes, Your Honor. 

THE COURT: The Court is perfectly willing to give you a reason- 
able time to go over those records, if it would help you any. 

THE WITNESS: Well, I don't believe it will help me, because I don't 
know when Dr. Perez did this examination. There is nothing in here, no 
date. I can guess when he did, but I don't know it. 

THE COURT: Dr. Perez would be before you, wouldn't he ? 

THE WITNESS: No, he might have been busy; he might have done 
this two or three days later. 

THE COURT: Wouldn't he date it? 
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THE WITNESS: Well, he didn't. 
THE COURT: Is there a date on it? 
THE WITNESS: No, sir; there isn't any date on it. 
THE COURT: Well, just so that the jury and the Court understand 
it: Mrs. Ford was your patient, wasn't she? 
THE WITNESS: Yes, sir. Dr. Perez is a resident. He puts down 
certain things that he thinks might have been the matter with the patient. 
THE COURT: So it would be before the time that you came in con- 
tact with the patient, whenever that was? 
THE WITNESS: Probably, but I don't know. I can't tell. 
THE COURT: All right. 
BY MR. DOHERTY: 
Q. Tell us what Dr. Perez says then? A. Dr. Perez writes here, 
“Head, hair and scalp, normal. ENT --" that is ears, nose and throat -- 
"normal, Findings negative. No rigidity." 
Q. "No rigidity?" A. Yes, sir. 
Q. What does that mean, in effect, Doctor? A. That is/no muscle 
spasm. 
Q. What else did he say? A. Well, there is one part here, I can't 
read it, has something to do about the tenderness. 
Q. About what? A. Tenderness. That is still referring to the 
neck. "No masses, no pulsations, chest symmetrical in shape and ex- 
pansion, lungs clear and resonant throughout, no rales, no dulls; heart 
regular rate and rhythm, no murmurs." 
Q. Pulse and temperature were normal? A. Well, he +- the pulse 
and temperature are normal, but that wouldn't be Dr. Perez. 
"Abdomen," -- two words I can't make out -- and "no masses. 
Extremities, normal. Findings," -- then he has, "Acute cervical strain." 
Q. Doctor, where in that record is your report of your examina- 
tion ? 


(Brief pause). 
A. The first record I have is on February the 10th; that is in my 
own writing. 
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Q. That is the first examination you made of her ? A. No, that is 
the first record I made of it. 

Q. Well, do you have any record of any kind of any examination 
that you made before February 10th, four days later? A. No, that is the 
first record I have. 

Q. And what did you find at that time? What is your statement in 
that record? A. [have here, "Nervous, numbness in the right arm, pain 
in the cervical region, lumbar region, trouble with focusing.” 

Q. That was just her statement to you -- her complaints, were they 
not? A. No. 

Q. You made that record -- A. From that, as a result of what she 
told me, and what I saw and found on examination. 

Q. Does anything show on that record what you found at that time? 


I mean actual findings, objective findings? A. Well, the numbness of the 


right arm. 

Q. Is that all? A. And the observation of her nervousness. 

Q. In what way did you observe that, Doctor? A. Well, the patient 
was restless; her extremities would not stay as they should be. 

Q. Was she in bed at that time or sitting up? A. She was in bed 
at that time. 

Q. Lying in bed? A. Yes. 

Q. When did you observe this trauma that you speak about in the 
cervical and the dorsal and lumbar area? A. When did I observe it? 

Q. Observe it -- yes. A. You mean actually see the bleeding, and 
so forth? 

‘Q. No, no. You can tell whether there is muscle spasm, can you 
not, by just feeling? A. Yes. That's right. 

Q. When did you find that? A. The first day I examined her. 

Q. Was that on the 10th? A. No, that would be -- that would be 
on the 7th. 

Q. Is there anything in that record about it, Doctor? A. No. 

Q. Do you have any personal record about it? A. No. 
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Q. Was that, all of it, out of memory when you put it in your re- 


port to counsel? A. Yes, sir. 
218 Q. Now, do you have any X-ray of any kind that you know of taken 
before February 6, 1960, of Mrs. Ford? A. No, not that I know of. 
Q. Have there been X-rays taken since that time, do you know? 
A. Not to my knowledge, as far as I remember. 
Q. Now, this muscle spasm that you said in answer to a| question 
put to you by counsel for the plaintiff was shown to a certain extent by 
the X-rays, that there was a curvature a little bit above the normal curva- 
ture of the spine. 
Have you ever checked since that time to see whether or not she 
still has it, or whether or not it is something that is natural to this pa- 
tient? A. No, I don't believe so. 
Q. Well, she had sort of a -- her back was deformed to/a certain 
extent -- wasn't it a natural curvature that had no relation whatever to 
this accident? A. She had what? 
Q. She had a certain curvature, didn't she? Did you notice whether 
or not she had a mild crumbling of the mid-dorsal spine, indicating a 
mild posture hypostosis? A. That was of the dorsal spine? 
Q. Yes, sir? A. I didn't take an X-ray of the dorsal spine. 
Q. Wasn't any X-ray taken? A. Taken? No. 
Q. Did you examine the dorsal spine? A. Yes, I examined her. 
Q. That is where you said you found some muscle spasm? A. In 
the neck and back, yes. 
Q. That wasn't from the X-ray then, is that right? A. |No, that 
was from the examination. 
Q. There is nothing in that record there to indicate that, is there, 
Doctor? I'm talking about the hospital record, or your own personal 
records ? 
(Brief pause). . 
MR. GEREL: Your Honor, Iam not clear whether I understood the 
question. Nothing to indicate what ? 
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MR. DOHERTY: Muscle spasm. 
THE WITNESS: No. 
BY MR. DOHERTY: 

Q. Doctor, is there anything in your hospital record or in your 
record to show when this muscle spasm that she allegedly had disap- 
peared? A. No, there isn't. 

Q. Then after the first time that you examined her and you saw 
this muscle spasm, you have no notation of any kind indicating that the 
muscle spasm was there the following day, whether it was there a year 
later, or anything else, have you? A. No notation in the chart, no. 

Q. Well, do you have any memory about it yourself? A. Yes, I do. 

Q. You remember on your examination that she did have muscle 
spasm? A. Yes, sir. 

Q. And how long did that continue? A. Well, I remember that 
there was some discussion about when she should go home, and she went 
home -- 

Q. The 23rd of February? A. The 23rdof February. That was a 
day or two before that. She still had some muscle spasm. It wasn't 
marked at that time. 

Q. Was she in traction all the time she was in the hospital? 

A. Oh, no; just part of the time. 

Q. It wasn't twenty-four hours a day? A. Oh, no. 

Q. And this halter traction, will you explain a little more fully, 
Doctor, is it really uncomfortable after you get your neck straightened 
to a certain point? A. Yes, sir; makes your ears hurt and ring -- it's 
bad -- I've had it. 


Q. It continues during the time you have it? A. Yes, sir. 
Q. All the time? A. You will never be comfortable with it. It 


hurts. 

Q. You have used it yourself? I mean personally? A. Yes, on 
my own self, yes. 

Q. Now, Doctor, there has been considerable said about headaches 
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here in this case, both in the examination of you and also of Mrs. Ford. 
I would like to have you look through that hospital record and| see if there 
is any complaint of any kind covering headaches in the hospital record. 

(Brief pause). 

The hospital record, Doctor. 

THE COURT: Ladies and gentlemen, we will take a ten-minute 
recess at this time and allow the doctor to look at the record, 

(Whereupon, at 11:03 a.m., the Court recessed). 

AFTER RECESS 

(The Court reconvened at 11:19 a.m.). 

BY MR, DOHERTY: 

Q. Doctor, the last question that I put to you, have you |checked 
that record to see whether or not there was any complaint of headaches 
evident in that hospital record? A. Yes, I found seven times. 

Q. Will you show me where it is, and read it to the jury, please. 

Not in your record, Doctor. I asked you about the hospital record, 


while she was at the hospital, not your record? A. This is the 


hospital record, sir. 
Q. What are you reading from? A. Here (Indicating). | 
Q. Isn't that your personal record? A. No, that is the hospital 
record. 
Q. I'm speaking about while she was in the hospital? A. No, I 
didn't find it in there. | 
Q. There wasn't any complaint of any kind about headaches, were 
there? A. Not that I found, no. 
Q. Doctor, you say that the nurses' notes are not checked very well. 
Aren't there reports, what is it, every four hours, that they make these 
notations, various things about no complaints, and there are complaints 
of pain in the back or something like that, isn't that done in all those 
cases? A. I have been there twenty-five years, and these notes are 
usually made at the end of the day; and as a rule, from my personal ob- 
servation, they are made by a clerk who says to the nurse, "How is so 
and so?" "Well, she’s all right." Now, -- 
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Q. The different writing here throughout these various things and 
with their signatures on there -- this one here, for instance -- 2-6, what 
is the name on that? Davis? Is thata nurse? A. No, that is an aide. 


Q. An aide -- a nurse's aide? A. Yes. Yes, sir. 


Q. And what is this one here? Is that a nurse's aide, too (Indicat- 
ing)? A. Idon't know what that is. 

THE COURT: Wait just a moment. Doctor, for the benefit of the 
jury and for the Court, when you have a patient in the hospital, don't you 
rely on the record? In other words, when you go in in the morning to 
look at your patient, don't you first read the record to find out what hap- 
pened during the preceding twenty-four hours, or -- 

THE WITNESS: I look at first the temperature chart. I rely on 
that pretty much, and that is about all I look at. I go see the patient then. 

THE COURT: Well, is the temperature chart usually accurate ? 

THE WITNESS: Yes, that is reasonably accurate. Sometimes it 
is -- I doubt it -- and then I go back and take the temperature myself to 
see what is indicated. 

THE COURT: You may proceed, Mr. Doherty. 

BY MR. DOHERTY: 

Q. And the temperature chart is made by the nurse, is that right ? 

A. No, that is made by an aide. 

Q. Do they have nurses out there? A. Yes, sir; but they are very 
short. They have to take care of patients. They don't have much time 
to write. 

Q. So that when these various names come in there, you would in- 
dicate that it wasn't made by the individual nurse on the floor at that time, 
is that correct? A. In some instances; if they have time, they do it; they 
are supposed to do it. 

Q. Here on 2-8-60, notation at 6 o'clock, between 7 and 3 and 10 
and 2. Isn't that what that means -- hours 10 and 2 -- 2-8-60 (Indicat- 
ing)? A. That means that the patient received medication at 10 o'clock, 
and then again at 2 (Indicating). 
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Q. And where they say at 9 a.m. -- is that "quiet?" A. No, 9 
o'clock, ''a quiet p.m." 

Q. That means what? A. Well, there again it is a matter of in- 
terpretation. The patient had codeine, I imagine, for pain, and after that 
she was quiet. 

Q. "A quiet night, 2-14-60, no complaints heard, quiet night."" 

Why would a nurse or anybody write down the fact that there were 
no complaints heard unless that was a factual situation? A. if don't think 


that they write it down. It says there, 'No complaints heard,” 


and I assume they didn't hear any. I don't mean to insinuate that they 
don't do the best they can; it is a matter of time and help. 
Q. Now, Doctor, when does your record or the other record at the 
hospital, after she left the hospital, indicate the first time that any com- 
plaint was ever made of headaches? A. The first time that the record 
shows that any complaint was made of headaches was on 6-22-60. That 
would be June the 22nd, 1960. 
Q. And none are in the record that you have. Was there any com- 
plaint noted, or at least in writing, that she had headaches? A. No, I 
don't find it, no. 
Q. But you say that you knew she had headaches prior to that time ? 
A. Yes, sir. 
Q. And that is based on your memory, is that right? A. Well, if 
you don't have good records, you have to have a good memory and try to -- 
Q. You remember everything that is done and said? A). Not by any 
means, but I remember this patient very well. 
Q. Why did you put down headaches on June 22, 1960, when you 
never put it down before? A. It so happens this time I was in the office, 
and there is a chair, and it is convenient; so I have a little time, 
and write something down. 
Q. Weren't you in the office after you saw her on February 22nd, 
1960? A. Yes. 
Q. Well, why didn't you write it down then if she complained about 
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headaches? A. Well, I just didn't do it, that's all. I spend my time with 
the patient, rather than writing records. 

Q. Doctor, you did say that you had seen her twice a week for eight 
weeks after she left the hospital for physiotherapy? A. About that, yes. 

Q. About that -- is it? A. Sir? 

Q. Is that the number of times? Will you read it off to the jury. 

A. I will be glad to. 

THE COURT: Wait just a moment. In fairness to the Doctor, the 
Court understands the Doctor to say that if a patient comes in twice in 
a week that you usually see the patient at least once, is that correct ?: 

THE WITNESS: That is a rule that we have tried to set, but I under- 
stood he asked me’ how many times she came to the hospital for treatment. 

BY MR. DOHERTY: 

Q. Following up what the Judge just said, this lady testified that 
every time she came there for physiotherapy, she saw you? A. That is 
entirely possible, but I wouldn't like to say she did. She might have been 
in and out without my seeing her. As I say, Dr. Young sees her there and 
Dr. Ashe sees her sometime. 

Q. There would be some record? A. Not necessarily; if she goes 


to physio, and she seems to be well, we just lay the record back in the 


drawer. 

Q. How often did she receive physiotherapy in those eight weeks 
you talk about? A. She received -- well, I think I'd like to read the dates: 
On February 29, March 7, 10, 14, 17, 21, 24, 31, April the 4th, 11, 18, 21, 
May the 11th. 

Q. Now, that is more than two months, eight weeks. Doctor, you 
said that you saw her twice a week or at least she came there for physio- 
therapy twice a week for eight weeks. Does your record actually show 
that? A. What I read off? 

Q. Yes? A. Yes. 

Q. It shows that she was there twice a week for the first eight weeks? 

A. Well, it's not, I guess, twice a week; it's very close to it, I should 
think. 
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Q. Well, how many times did she actually come there from the 
time, February 23, 1960, until May 3, 1961? A. How many times? 
Q. Yes? A. I think I said twenty-five before. 
Q. Now, do any of those records indicate whether you saw her 
personally? A. Yes. 
Q. May I see where it is. 
(Whereupon, the witness indicated on the records). 
BY MR. DOHERTY: 
Q. February 29? A. Yes. 
Q. And what kind of treatment did she get at that time?) A. She 
had neck traction and short-wave diathermy treatment to the neck and back. 
Q. When did you see her again? You saw her on that occasion, is 
that right? Is that in your handwriting? A. Yes. Then I saw her again 
on the 7th. 
Q. Of March? A. I say that the records show that I saw her in 
March; I have my own handwriting; I probably saw her here, too, but I 
am not sure. 
Then Dr. Ashe saw her on the 14th, and then I saw her on the 24th 
and the 31st. 
Q. Thatis in March? A. Yes. And April 7th. 
Q. On none of those places do you have any notation of any kind 
about headaches, where you put it down in your own handwriting on there? 
A. No, not up to there. 
Q. How many times did she actually receive physiotherapy in the 
first eight weeks? That would bring it up to April 24 or 25. 


(Brief pause). 


A. Fourteen times. 
Q. May I see that, Doctor? 
(Whereupon, the records were handed to Mr. Doherty). 
BY MR. DOHERTY: 
Q. Where is that? How many times did you say? A. |Fourteen. 
That is one (Indicating). 
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Q. Is that physiotherapy? A. Yes, that is physiotherapy. Two -- 
treatment given, physiotherapy. 

Q. Allright. A. Three, four. 

Q. Where is that? A. Physiotherapy treatment given -- five, six, 

230 seven (Indicating). 

Q. Now, it says, "Treatment given." What does that mean? That 
doesn't say physiotherapy. You have physiotherapy on four occasions. 
You don't have -- A. Mr. Counselor, it says, "Treatment given: PF 
TF."' That means physiotherapy. 

Q. Why wouldn't that be written out that other way? A. Indeed I 
don't know. How many do we have? 

Q. I've lost count. I'm sorry. Go back. A. One, two, three, four, 
five, six, seven, eight, nine, ten, eleven, twelve, thirteen -~ I think I mis- 
counted. 

Q. Well, now Doctor, when did she stop taking physiotherapy ? 

A. On the 18th of April, 1960, I believe. 

Q. That was the last time she had it, is that correct? 

(Brief pause). 

A. Yes, that is the last time. 


Q. And since that time, what kind of treatment have you given to 


her, Doctor? A. Ihave given her Equanil. 

@. And what was that for, Doctor? A. Well, that helps headaches 
and the tension. 

Q. Well, did you make any physical examination of Mrs. Ford at 
any time after she left the hospital? A. Oh, yes. 

231 Q. You checked to see whether there was any spasm or things like 

that? A. Yes, sir. 

Q. You didn't put anything down in your record, did you? A. Not 
very often. 

Q. Did you at any time for this lady ? 

(Brief pause). 

A. On January 11th, I have a notation here that the motion restricted 
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in neck to the right, and then on February, no, March the 2nd, |restriction 
of motion in the neck. 

MR. GEREL: What year, Doctor, please? 

THE WITNESS: 1961. 

BY MR. DOHERTY: 

Q. Doctor, from the times that you saw her in February, March 
and April of this year -- and May -- on each of those occasions, didn't 
you know that the case was set for trial, would be ready for trial, that 
that was the purpose for which she came to see you? A. On--I don't 
know which -- what date -- I knew there was going to be a trial, andI 
knew sometimes she came -- she came over there for me to examine 
her, so I would have some knowledge before it came to trial. 

Q. Did you actually give her treatments on those occasions, this 
year? A. I believe that when she was over there on March 30, I think 

that was for examination with the idea that there would be a trial, 
and I gave her the Equanil at that time. 

Q. The same was true in April, wasn't it, Doctor, that the case was 
set again in April? A. Well, I don't remember the date, but I know it was 
prolonged. 

Q. It was set in May again? A. Definitely in May; I remember 
that. 


Q. Now, you referred her finally to Dr. Rollins, did you not, Doctor? 


A. Referred her finally -- I referred her to him for consultation. 
Q. You referred her to him for consultation. When was that ? 
A. I don't know what date that was. 
Q. Did he ever make a written statement to you? A. Yes, he did. 
Q. May I see it? A. Idon't have it with me. 
Q. Dr. Rollins never treated her? A. No, only for the examination. 
MR. GEREL: May I see that, please, Counselor. 
(Whereupon, Messrs. Gerel and Doherty perused the documents). 
BY MR. DOHERTY: 
Q. And did you refer her to Dr. Everett Gordon? A. Not exactly; 


I talked with her attorney -- he talked to me about it -- and I agreed it 
would be good for him to examine her. 


Q. Now, Doctor, in the examinations, in the times you have seen 


Mrs. Ford, was there anything that indicated, outside the time she was 


in the hospital, that she couldn't have normal relations with her husband ? 
A. Anything objectively ? 

Q. Yes? A. No. 

Q. Isn't it a fact, Doctor, that practically everything that you treat- 
ed her for was based on subjective statements made by the patient to you, 
telling you that she had headaches, she had this or she had that pain in 
her back, her neck hurt? A. Well, pretty much so. I don't know that 
practically everything, but a lot of it is subjective. 

* * * * 
DOROTHY ROMAINE BRITTON 
called as a witness by the Plaintiffs, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 

Q. What is your full name, ma'm, please? A. Dorothy Romaine -- 
R-o-m-a-i-n-e -- Britton -- B-r-i-t-t-o-n. 

Q. Is that Mrs. Britton? A. Mrs., yes. 

Q. Where do you live? A. 5418 Twentieth Avenue, Hyattsville, 
Maryland. 

Q. And with whom do you reside? A. My husband. 

* * * * * 
246 Q. Do you know Emma Ford, the lady sitting at the table here? 
A. Oh, yes. 

Q. How long have you known her ? A. Oh, I guess about ten years. 

Q. In what connection, Mrs. Britton? A. She works for me. She 
keeps my house during the day. 

Q. While you have been at work these nine years, she has helped 


you at your home? A. That's right. 
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Q. Has she been employed by you part-time, irregularly, or full- 


time, on a regular basis? A. Oh, no; always all day. 
Q. How many days a week? A. Five. 

Q. Full-time employment, in effect? A. That is right. 

* * * * * 

Q. Prior to February of 1960, give us some idea of what she would 
do for you at home while you were at work? A. Well, when I|started to 
work, my two boys were quite young. She did all of my house/|work; well, 
my washing, looked after the children, and in the summertime she would 
fix their breakfast and lunch, and -- well, she did what I would have done 
had I not been working. 

Q. Did her duties include any physical labor that you would con- 
sider strenuous for a woman? A. Well, she used to scrub my kitchen 
walls down and did my woodwork, which I think are, and floors. 

Q. After February 6, 1960, Mrs. Britton, when did Mrs. Ford re- 
turn to your home to resume her duties? A. I believe it was the last 
week in May. 

Q. And did you observe anything unusual about her when she re- 
turned to your home? A. I believe that week she came in on a Monday, 
and she didn't feel at all well, and then she just couldn't make it the rest 
of the week, to the best of my recollection. 

Q. Did you observe anything about her that you could see yourself 
representing a change, either in her appearances or her attitude, how 
she moved, how she spoke? A. Qh, yes. 

Q. Can you tell us, please. A. Well, I know there were times that 
I came home and she would have my heating pad on, and I realized that 
she didn't feel well; but if she could manage to stay, I told her, "Well, 
take it easy, use my heating pad."" Then, I don't know what you call it, 

a horse collar -- 

Q. Did you see her wear it? A. Yes. 

Q. Mrs. Britton, what were you paying Mrs. Ford for her employ- 
ment? A. Six ten and she had her breakfast and lunch. 
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Q. That would be per day? A. That is right. 
Q. Do you have any records, Mrs. Birtton, of what you paid Mrs. 
Ford? A. Yes. 
Q@. For wages in 1959 and 1960? A. Yes. 
Q. You keep these according to regulation? A. Yes, this is for 
the Government. In 1959 -- 
MR. DOHERTY: I object to it, if the Court please. 1959 -- this 
happened in February of 1960. 
THE WITNESS: 1960? 
MR. DOHERTY: Iam just making an objection. 
250 THE COURT: The objection will be overruled. In order to com- 
pare the prior and subsequent figures. 
You may proceed. 
THE WITNESS: In 1959, it was $1,592.10. In 1960, $1,212.80. 
THE COURT: Wait just a moment. Those figures were what? 
THE WITNESS: Well, that's for -- 
THE COURT: One thousand and what? 
THE WITNESS: Oh. For 1959? 
THE COURT: 1959. 
THE WITNESS: 'Fifty-nine, $1,592.10. 
THE COURT: And 1960? 
THE WITNESS: In 1960, $1,212.80. 
THE COURT: All right. 
BY MR. GEREL: 
Q. Mrs. Britton, can you tell us whether or not any of the income 


which Mrs. Ford earned in 1960 was income paid by you as a gesture on 


your part, but for work not done? 
MR. DOHERTY: I object to that, if Your Honor please. 
MR. GEREL: This is in the nature of collateral payment, I think. 
MR. DOHERTY: If Your Honor please, I object to that. 
THE COURT: Haven't you just gotten through asking the witness 
what she paid in 1959 and what she paid in 1960? 
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MR. GEREL: Yes, Your Honor, but part of that in 1960) -- 

MR. DOHERTY: I object to what he is going to say, if Your Honor 
please. 

MR. GEREL: May we have a conference at the bench? | 

THE COURT: Yes, you may. You may step down, Mrs.| Britton. 

(At the Bench): 

MR. GEREL: Your Honor, Mrs. Britton has indicated to me that 
she paid Mrs. Ford money even when she didn't work for a couple of 
weeks during 1960. This is in the nature of collateral payment. That is 
a gift on the part of the employer, in effect, for which a tort-feasor 


should not derive the benefit. 
THE COURT: Well, if it's sick leave. 
MR. GEREL: A person can recover for sick leave, too. 
THE COURT: I say that if it's a vacation -- 
MR, DOHERTY: That isn't the way he says it. I gather from what 
he is saying that certain times that she came to work, she wagn't able to 


work, and was still paid. 
MR. GEREL: This is in the nature of collateral payment. The 
tort-fesor should not derive benefit from the generosity of an|employer. 
MR. DOHERTY: She deducted part of her income. 
MR. GEREL: She paid her. 
MR. DOHERTY: You asked her that, and she said she did. 
MR. GEREL: I did not, Mr. Doherty. 
MR. DOHERTY: You asked her about the records. She/said she 
kept the records for the U. S. Government. 
MR. GEREL: Let her explain the records. 
THE COURT: The only question is: Are you going to have Mrs. 
Britton testify she paid her when she showed up, but she wasn't capable 
of working ? 
MR. GEREL: She paid her for time she did not work. 
THE COURT: How would Mrs. Britton know that ? 
MR. GEREL: She paid her. 
THE COURT: My point is that she went to work, she left the chil- 
dren home with her. 
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MR. GEREL:| She would explain, Your Honor, that there were 
times when Emma Ford didn't come, and she paid her anyhow. She would 
call and say she couldn't come. 

THE COURT: That amounts to about two weeks ? 

MR. GEREL: Yes. 

THE COURT: You may proceed. All right. The objection will be 
overruled. 

(End of Bench Conference). 

BY MR. GEREL: 

Q. Mrs. Britton, the figure for 1960, $1,212.80, does not include 
any sums which you paid to Mrs. Ford for periods when she couldn't 

work, but you felt that you wanted to pay her money ? 

MR. DOHERTY: I object to the form of the question, if Your Honor 
please. This lady can tell what she did and why she did it. 

THE COURT: Yes. The conclusion is when she couldn't work -- 
because it embraces a conclusion -- you can ask this witness what -- 

MR. GEREL: All right, Your Honor. I'll rephrase the question. 

BY MR. GEREL: 

Q. Did you pay Mrs. Ford any money for time that she didn't work 
in 1960? 

MR. DOHERTY: I object to the question, if Your Honor please. I 
don't think that is proper at all. She said that she paid this amount of 
money. Apparently, from what she said, it's part of the record where 
she deducted for her income tax return. 

THE COURT: The objection is overruled. The witness may answer. 

THE WITNESS: Yes, I did pay her for days that she didn't come in. 


I knew that she needed her money. I felt sorry for her. 
MR. DOHERTY: I object to that, if Your Honor please, and move 
that it be stricken. 
254 THE COURT: It will be stricken. Ladies and gentlemen, we are 


not concerned with emotions. 


BY MR. GEREL: 
Q. In answer to my last question, before counselor made the ob- 


jection, did you tell us whether money was paid for time not worked ? 
A. Yes, that's right; I did pay her for days she did not work. 

Q. Can you tell us, Mrs. Britton, from your recollection or from 
your records, what you would estimate to be the amount that you did pay 
her under those circumstances? A. I would say two weeks; that is, ten 
days. 

Q. At six ten, plus two meals? A. That is true; yes. 

Q. Now, Mrs. Britton, Mrs. Ford came back to work, you say, in 
May, and was not able to work. When did she resume her fullrtime em- 
ployment? 

MR, DOHERTY: If Your Honor please, I don't understand the state- 
ment as that being made now. She said that she came back there the last 
week in May. Nothing was said about her not being able to work. 

THE COURT: The objection is sustained to the question. 

MR, GEREL: I may have misunderstood Mrs. Britton. 

BY MR. GEREL: 
255 Q. When Mrs. Ford returned to work for you in May, the last week 

of May, 1960, did she complete the week? A. No, she did not 

Q. Do you know why? A. She said she wasn't up to it. 

MR. DOHERTY: I object to what she said. 

MR. GEREL: The plaintiff is here. 

THE COURT: The objection is overruled. 

BY MR. GEREL: 

Q. Do you know why she didn't complete the week, Mrs. Britton? 
A. She said that she just didn't feel well enough to be able to come in. 

Q. Now, I ask you when did she come back and resume her regu- 
lar employment? A. Well, I believe it was the following week, to the 
best of my recollection. 

Q. And was she working from that time on, five days a week, with- 
out any loss of time? A. No. Some afternoons she would leave early. 
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She would come in, but she would leave early. She would always call me. 
She would call me at the office, and said, "I just can't make it." 
Q. During the -- is it nine years before 1960, or has it been nine 


years all together that Mrs. Ford has been with you? A. It is ten; ten 
256 


time. 


years, going on eleven. You asked me for the previous, the last 


Q. Excuse me. During the nine-year period prior to February 6, 
1960, did Mrs. Ford take time off because of inability to do her work when 


she was ill? Did she call you at the office and say, "I'm leaving early ?"' 


A. Once in a great while she would have a cold, but she would either call 
me the night before, of if she felt badly the next morning, she would al- 
ways call me before seven, so I could make some arrangement. 
Q. Had she ever complained to you of headaches during the nine 
years that she worked for you before? A. No. No. 


Q. Did she ever complain of difficulty with her neck, back, or right 
arm? A. No. No. 


Q. What has been the situation since she returned to work, after 
February of 1960, in your own words? 

MR. DOHERTY: If Your Honor please, I still think that this is im- 
proper. It is hearsay. The defendant wasn't there when these statements 
were made to some person, just complaints, objective statements, "I've 
got a headache," "I feel bad," and I think that is improper. 

THE COURT: The objection is overruled. 


BY MR. GEREL: 


257 Q. What change, if any, did you notice in Mrs. Ford? A. She does 


complain of headaches every so often. It's -- 
THE COURT: Mrs. Britton, is there anything that you can see? 
THE WITNESS: That I can see? Your Honor, the only thing that I 
notice, she says she has a headache, or her neck aches. As I say, I have 
come home, and she has had the heating pad on; she's had Bengay on, and 
I know she can't lift; she can't do that -- because my husband does those 
things. 


MR. DOHERTY: I object, if Your Honor please. 
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MR. GEREL: There is no objection, I submit, Your Honor, about 
that statement. She certainly can see what her husband is doing. 

THE COURT: You may proceed. 

BY MR, GEREL: 

Q. What is it that your husband is doing now that he didn't do be- 
fore, and Mrs. Ford did? A. Such as maybe getting an electric band, 
what she used to pick up, but now she doesn't pick up. Such things as that. 

Q. Has there been any evidence in your home of a change in her, 
other than what you can see on her? A. Well, she's not quite as chipper 
and cheerful as she used to be, but it hasn't been easy. Well +- you didn't 
ask me this -- but it's just a little different now, but I have had her for a 

258 very long time, she's been honest, dependable and very (clean; and 
she has a key to my house; so I just can't do without her. 

MR. GEREL: Your witness, Mr. Doherty. 

CROSS EXAMINATION 
BY MR, DOHERTY: 

Q. Mrs. Britton, did she tell you that on March 22, 1960, she had 
filed a suit claiming all these injuries, and that that suit was pending at 

the time she came back? A. No, not that I remember. 

Q. She didn't tell you about the suit pending? A. Not that I recall. 

Q. Or the fact that you would be a witness for these complaints that 
she had? A. Not that I recall. 

Q. When did you first learn that you were going to be a witness in 
this case ? 

(Brief pause). 

A. I believe it was after she came back to work. 

Q. Sometime in June of 1960? A. I think that is about! right. 

Q. She told you at that time that she would expect you to testify as 


a witness when the case came up for trial, is that right? A. | That is vague 


in my mind; it's been sometime ago. 
Q. Approximately a year ago that you knew about it? A. I'd hesi- 
tate to say yes or no. I really don't remember the time. 
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Q. Quite some time ago. As you say, shortly after she came back 
to work in May of 1960? A. I could be mistaken. I'd hate to say definitely. 

Q. Well, give us an idea of when you first learned about this suit 
and that you would be a witness? A. I'm sorry. 

Q. A year ago this summer? A. I just couldn't say. 

Q. You have no knowledge about it? A. I'm sorry. 

Q. No knowledge of it at all? A. I'm sure she must have mention- 
ed it to me, but, you know, I work all day, too. When I get home, I have 
to go to the store. These things I just can't say definitely. 

Q. But there was an occasion when she did mention to you that she 
had filed a suit and she wanted you as a witness ? A. I'm sure she must 
have. 

Q. You learned about it some way or the other? A. Oh, yes. 

Q. You haven't any idea of when that occasion was or the circum- 


stances? A. No; I'm sorry. 
260 Q. You say it was sometime ago, is that right? A. I couldn't even 


say that. I would think so. 

Q. Mrs. Britton, this lady made numerous complaints to you, ac- 
cording to your statement, when she couldn't do this and couldn't do that. 
Was it before these complaints were made by Mrs. Ford that you learned 
about this suit, or was it after? A. I just don't remember. 

Q. You do remember her making the complaints? A. Oh, yes. 

Q. Did you associate them with this accident that was pending that 
you would have to be a witness in the case? A. No. 

Q. When you were given that information that you were going to be 
a witness, or that she was going to ask you, was it from her, or from some 
other source? A. I believe it must have been from Emma. 

Q. Don't you remember? A. I'm sure it must have been. 

Q. Did you talk to anybody else about this case? A. No. 

Q. Atany time? A. No. 


* * * * * 


MR. GEREL: Your Honor, I should also like to read into evidence 
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the life expectancy of the female plaintiff, in connection with the allega- 
tion of permanent injury. We take this from the "Abridged Life Tables," 
issued by the United States Department of Health, Education and Welfare, 
under date of July 29, 1959, according to this study -- 
MR. DOHERTY: If Your Honor please, I do object to that. I don't 
believe that it is supported by the evidence. There is nothing here to in- 
dicate there would be any permanency. The doctor evaded that statement. 
Under those circumstances, I do not believe that is a proper element of 
evidence. 
THE COURT: The objection is overruled. You may introduce it. 
MR. GEREL: Thank you, Your Honor. 
According to this study of the United States Department of Health, 
Education and Welfare, a female of Mrs. Ford's age would have a life ex- 
pectancy, that is, additional life ahead of her, of about thirty-three years. 
Your Honor, at this time this concludes our case in chief. 
THE COURT: Would you gentlemen come up here a moment. 


(At the Bench): | 
THE COURT: Did you abandon loss of consortium ? 
MR. GEREL: No, we have had the testimony of her, the/female 


plaintiff. 
THE COURT: You are going to rely on her testimony ? | 
MR. GEREL: Yes, Your Honor. | 
THE COURT: What about the bills being paid? Have all the bills 
been introduced? Has the hospital bill been introduced ? 
MR. GEREL: The hospital bill and Dr. Braden's bill have been. 
There was an issue about Dr. Gordon's bill, Your Honor, so I \jsaid rather 
than discussing it, we'll forget that. 
THE COURT: Yes. 
MR. GEREL: I don't have anything on drug and travel, but I don't 
especially care. 
THE COURT: What? 
MR. GEREL: I didn't introduce anything in the course of the testi- 
mony on drugs and travel. 
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THE COURT: So you are not going to use him on the loss of con- 
sortium ? 

MR. GEREL: I don't think it is necessary. If she lost it, he lost 
it, on her testimony. 

THE COURT: I suppose that would be fundamental. Even Mr. 
Doherty would agree with that. 

The point that the Court was concerned with on your mortality -- 


and you are not claiming any loss of wages in the future: She is still get- 
ting $6.10. 
MR. GEREL: Yes, she is. Of course, she is not the same employee 


that she was, but her employer is apparently of the beneficent variety and 
will continue to employ her. I can't prove what might happen two or three 
years from now. I don't know how to handle that. 

THE COURT: Yes, but it would be an improper argument, wouldn't 
it? 

MR. GEREL: Based on the evidence they have heard from the em- 
ployer, they have heard from the doctor. Here's a standard -- if they be- 
lieve all this adds up to a loss of earning capacity, even though she's work- 
ing now and may work for the next couple of years, they can, if they feel 
that she has lost that capacity, award something for it. It wouldn't be as 
much as if she couldn't go back to work at all, I agree. 

MR. DOHERTY: Are you resting now? 

MR. GEREL: Yes. 

MR. DOHERTY: At this time I want to make a motion to strike the 
testimony of Dr. Gordon on the basis that it was a violation of the stipula- 

270 tion that was referred to that was made before Judge Pine on May 
19, 1961. 

THE COURT: And also that he was called in -- 

MR. DOHERTY: I beg your pardon? 

THE COURT: Also that he was called in just to make the examina- 
tion? 

MR. DOHERTY: Yes, if Your Honor please, on that basis, on the 
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fact that he was brought in merely for the purpose of testifying at this 
trial, and that his testimony was based upon statements made by the 
plaintiff to the doctor, and also by reason of the fact that he was basing 
a great deal of his statements upon the fact that he read the hospital 
records and the statements of the other doctors. And there are a num- 
ber of cases which say that that is improper. 
THE COURT: All right. The motion will be denied. 
* * * * * 
ROSCOE BROOKS 
called as a witness by the defendants, being first duly sworn, 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DOHERTY: 
Q. Mr. Brooks, give us your full name, and speak out loudly -- 


get close to that microphone ~~ so that everybody can hear what you say -- 


A. Yes, sir. 
Q. What is your full name? A, Roscoe Brooks. 
Q. And where do you live? A. I live at 933 N Street, Northwest. 
Q. And where are you employed? A. Iam employed by the Stand- 
ard Drug Company. 
Q. And how long have you been so employed? A. I don't know; 
about eight months. 
274 Q. Now, before that, where did you work? A. I worked for the 
City-Wide Trucking Company. 
Q. How long had you worked for the City-Wide Trucking Company ? 
A. Well, to the best of my knowledge, it was around ten or fifteen years. 
. Were you so working on February 6, 1960? A. Yes, sir. 
What was your job on that day? A. Truck helper. 
. You were a helper? A. Yes, sir. 
Were you helping Roy Ray Cureton? A. Yes, sir. 
He was the operator of the truck? A. Yes, sir. 
Now, on that day, was your truck, this truck that you were in, 
in an accident? A. Yes, sir. 
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Q. And where was that accident? A. Well, I can't tell exactly, 
but it was out Benning Road, as you cross the creek there on Benning Road. 

Q. Is that on a bridge? A. Yes, sir. 

Q. And after the collision, what did you do? A. Well, I didn't do 

anything but go down to the filling station on the right of the high- 
way, right of the road, and go into the office, and I talked with a man there 
at the office by the name of Mr. Baker. I asked him for the boss. He said 
the boss wasn't here, he was at the house. I said, "Call him and tell him 
there's an accident out Benning Road." 

Q. Now, did you leave immediately after the accident to go and 
call the boss? A. Yes. 

MR. GEREL: Objection, Your Honor. These are leading questions. 

THE COURT: All right. 

BY MR. DOHERTY: 

Q. How long were you away? A. Well, I don't know, couldn't have 
been over twenty or twenty-five minutes. 

Q. Was it that long? A. Maybe not that long. 

Q. How far was this place you went to telephone? A. It was about. 
a block. 

Q. And when you came back, did you talk to Roy Cureton? A. No, 
sir; I did not. 

Q. Well, did he leave then and go some place? A. Well, to my 
knowledge, he wasn't to the truck when I got back. 

Q. I see. When you got back, what did you do? A. It was raining, 
of course, and I got in the truck and sat down. 

Q. Now, did you at any time while you were there, after the acci- 
dent occurred, on this bridge, make any statement to Roy Cureton, -- 
A. No, sir. 

Q. Wait a minute. That you were speeding all day or traveling fast 
all day and "I told you so on 

MR. GEREL: Now, Your Honor, I object -- 

THE COURT: The objection is sustained on the basis that the ques- 


tion suggests the answer; it is a leading question. 
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MR. DOHERTY: Well, if Your Honor please, three witnesses have 
made that statement. 


THE COURT: I realize that. 

MR. DOHERTY: I put this witness on only in rebuttal. 
THE COURT: Yes. 

MR. DOHERTY: How can I rebut unless I ask that particular ques- 


tion? 
THE COURT: Certainly you can ask him if he had any conversation 
at all. 
MR. DOHERTY: That doesn't make a direct denial of that. All 
right, sir. 
BY MR. DOHERTY: 
277 Q. Did you make any statement at all to Roy Cureton at| any time ? 
A. No, sir. 
Q. Was anything mentioned about speed? A. No, sir. 
Q. Did you ever go from your truck a way up to where this barri- 
cade was? A. Your Honor, I had to pass the barricade to get to the fill- 
ing station. 
Q. You came down Anacostia Avenue? A. Yes, sir. 
Q. When you were going there, did you stop at all on the way ? 
A. Not for nobody; no, sir; I didn't stop. 
Q. You walked on the sidewalk? A. It was nota sidewalk from 
where I got out the truck down to the filling station -- wasn't a sidewalk. 
Q. And then on your way back, did you stop on your way back to the 
truck? Did you stop anywhere? A. No, sir. 
Q. You went directly back to the truck? A. Right up to the truck; 
yes, sir. 
MR. DOHERTY: Your witness. 
CROSS EXAMINATION 
BY MR. GEREL: 
278 Q. Mr. Brooks, you were sitting in the truck at the time of the 
accident, were you not? A. I was. 
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Q. And you were sitting on the seat, the righthand side, next to 
the driver? A. Yes, sir; that's right. 

Q. When you got out, wasn't there a sidewalk along the bridge, 
something like a sidewalk? A. On the bridge it was, naturally; but I 
said from the truck down to the filling station, was not a sidewalk there. 

Q. If this is the truck, Mr. Brooks, -- can you see this diagram 
(Indicating)? A. Portions of it; yes, sir. 

Q. If this is the truck and there were cars over in front of it, is 
it your testimony that you came out and walked down past the barricade -- 
we'll say this is the barricade -- to the filling station at Anacostia ? 

A. That's right. That's exactly right. 

Q. When you got out of the truck, were you actually on the bridge ? 
A. Well, no, sir; I wasn't on the bridge. Well, I was on the tip end of 
the bridge -- I wouldn't say I was on the bridge -- well, yes, I was on 
the bridge until about halfway between you and myself -- I was on the 
bridge that much. 

Q. That much of the bridge, halfway between us? A. That's right. 

Q. Where was the barricade? Was it on the bridge, Mr. Brooks? 
A. No, sir; it wasn't on the bridge; to my recollection, it was just as 
you go off the end of the bridge. 

Q. It was just at the end of the bridge? A. I think it was. 

Q. That is where the barricade was? A. I think it was. 

Q. So you walked about the half distance between where Iam stand- 
ing to where you are sitting to get from the truck to the end of the barri- 
cade? A. Yes, sir. I believe you are right about that distance -- yes, sir. 

Q. Mr. Brooks, the accident that occurred, did the truck run into 


an automobile ? A. Yes, sir. It ran into the back of an automobile, and -- 


Q. Were there other cars involved? A. It was other cars in front 
of the car that this truck hit. 

Q. Were they all damaged? A. I don't know about that; I don't 
know, sir. 


Q. Did you notice whether one of the drivers of these cars was a 
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woman? A. No, sir; I don't -- don't know whether it was a woman 
or not. 
Q. Did you notice whether the man in the car that was hit, whether 
the driver of the car that was hit by the truck was a man or a woman ~~ 
the car right in front of the truck? A. The -- Would you repeat the ques- 
tion, please ? 
Q. Did you notice whether the driver of the car that the truck ran 
into, was that driver a man or a woman? A. Well, I don't know. I think 
it was a man. I'm pretty sure it was a man. 
Q. When you got out of the truck and went to make a ‘phone call, 
did the other drivers come out of their cars? A. No, I don't|know; no, 
sir, I couldn't say they did; I couldn't say they did not. I didn't talk with 
them. I didn't talk with anyone, 
Q. Did you go past their automobiles to get off the bridge? A. Well, 
didn't go past them, Your Honor; on the bridge I passed those cars, but 
those cars were not on the bridge that I passed when I was going to make 


a ‘phone call. They was on the street, but they wasn't on the bridge. 
Q. Mr. Brooks, if I showed you -- A. Yes, sir. 
Q. -- a photograph of the truck, would you recognize it? A. I 


would try to. 

(Whereupon, Mr. Gerel handed the witness the exhibit). 

Q. Plaintiffs’ Exhibit No. 6. Mr. Brooks, does this look like the 
front of the truck? A. This is. 

Q. Did you notice after the accident that a car was struck by the 
truck, which was this that Iam showing you, Plaintiffs’ Exhibit No. 5? 

(Brief pause). 

A. I don't know whether that was the car or not. I wouldn't say 
that was the car. 

Q. Mr. Brooks, can you recall whether cars were lined up in front 
of the truck the way they appear on these photographs, and this one here -- 
these three ? 

(Brief pause). 
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A. Yes, I believe that -- I know that was it -- they did that. 

Q. Mr. Brooks, was it raining when the truck got onto the bridge? 
A. What did you say? 

Q. Was it raining before the truck got onto the bridge, before the 
accident? A. Was it raining? 

Q. Yes, sir? A. Yes, sir. 

282 Q. Before then? A. Yes, sir; it was raining since before we left 

Georgetown. 

Q. It was raining? A. Yes, sir. 

Q. Was it raining hard? A. Well, no, sir; it wasn't raining hard. 

Q. Do you remember whether the truck skidded? A. No, sir; it 
didn't skid any; wasn't driving fast enough for it to skid. At the moment 
it stopped like that, like that -- it wasn't speeding -~ it wasn't (Indicating). 

Q. Did Mr. Cureton try to stop like that? A. Sir? 

Q. Did Mr. Cureton try to stop like that? A. Well, I wouldn't say 
he tried to stop like that. 

Q. Did he hit his brakes? A. Yes, sir; he did hit his brakes. 

Q. Did he hit them hard, could you tell? A. Well, I don't know; 
you might not call it hard. It was hard, because it had air brakes. 

Q. Air Brakes? A. It charged the minute he hit the pillar; it charged. 

Q. The wheels stopped turning as soon as he hit the bridge? A. Well, 

283 it had to stop turning, because it didn't skid. If I were to ask youa 

question -- am I allowed to ask you a question ? 

THE COURT: No, you are not allowed to, because you are testifying. 

THE WITNESS: I'm sorry. , 

MR. GEREL: I have no further questions, Your Honor. 

THE COURT: Any further questions, Mr. Doherty ? 

MR. DOHERTY: No, sir. 

THE COURT: Mr. Brooks, you say you had been working there with 
the trucking company for how long? 

THE WITNESS: I would say about eighteen or nineteen years, simi- 
lar to that. 

THE COURT: And how long did you work with Mr. Cureton? 
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months, maybe a year; I wouldn't say, sir. 


was sent out there -- if I was on it -- 


on it. 


driven for this company. 


barricade ? 


side of the barricade, down the highway. 


that right ? 
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THE WITNESS: Who is that? 
THE COURT: The driver. 
THE WITNESS: That driver ? 
THE COURT: Yes. 


THE WITNESS: Oh, I think he had been there some six or eight 


THE COURT: Who was in charge of the truck? 


THE WITNESS: Well, the truck was sent out -- I felt the truck 


THE COURT: Were you the boss of it? 
THE WITNESS: Well, I felt that I was the boss so long 


THE COURT: Do you drive a truck? 

THE WITNESS: No, sir. 

THE COURT: Do you drive? 

THE WITNESS: No, sir. 

THE COURT: Do you have any estimate of speed? 
THE WITNESS: Yes, sir; I do. 

THE COURT: Even though you have not driven? 


as I was 


THE WITNESS: Not for this company. I can drive, but I haven't 


THE COURT: I see. Now, you say that you walked toward the 


THE WITNESS: Yes, sir; I got out of the truck and walked down 


THE COURT: Now, that would be walking west? 
THE WITNESS: Well, I would say east. 


THE COURT: You were walking toward Fifteenth and H? 

THE WITNESS: No, sir; I was walking towards the Pennsylvania 
Railroad viaduct. If I could understand that, I think that is east. 

THE COURT: That is the same way that the truck was going, is 
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THE WITNESS: Yes, sir. Yes. 

THE COURT: Then didn't you pass all the cars? 

THE WITNESS: All of them between there and the filling station, 
yes, sir. 

THE COURT:' Now, do you recognize Mrs. Ford sitting here? 

THE WITNESS: No, sir; I don't recognize that lady. 

THE COURT: This woman here (Indicating). 

THE WITNESS: Which lady? Which are you pointing to? Which 
is Mrs. Ford ? 

THE COURT: That one (Indicating). 

THE WITNESS: No, sir; I don't know none of them. 

MR. DOHERTY: If Your Honor please, he only has one eye. 

THE COURT: All right. Were you ever in a group of all of the 
people that were involved in the accident? 

THE WITNESS: Was I ever in a group? 

THE COURT: Yes, that is with the operator of the truck and with 


the operators of the automobiles? 

THE WITNESS: Well, sir, you mean that same day? 

THE COURT: Right just after it happened? 

THE WITNESS: No, I was not, Boss; no, sir. 

THE COURT: You were not in a group? 

THE WITNESS: No, sir; I went right to the filling station and called 
the office to get in touch with my boss, and the man at the office tells me 


my boss was home. I said, ''You call out to the house and tell him we have 
286 had an accident on Benning Road." 
THE COURT: All right. You may step down. 
THE WITNESS: Yes, sir. 
MR. DOHERTY: May he be excused, Your Honor. 
THE COURT: Is there any objection ? 
MR. GEREL: No, Your Honor. 
THE COURT: All right. You are excused. 
THE WITNESS: Thank you. 


* * 
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MR. DOHERTY: If Your Honor please, unless we can stipulate that 
this suit was filed on March 22, 1960, -- 

MR. GEREL: It has been stipulated, if Your Honor please. 

THE COURT: March 22, 1960. Counsel have stipulated |that is the 
date the suit had been filed. 

MR. DOHERTY: And I wish to offer in evidence the defendants' 
Exhibit Number 2 for identification, which is a part of the hospital record. 

THE COURT: Did you show it to counsel? 

MR. GEREL: I have no objection to it going in as part of the hos- 
pital record. 

THE COURT: It will be received without objection. 

MR. DOHERTY: If Your Honor please, may I read this to the jury. 


THE COURT: You may. It is in evidence. 


(Defendants' Exhibit No. 2,) previously 
described, was received in evidence). 


THE COURT: Before you read the exhibit, Mr. Doherty, we will 
take a recess. Ladies and gentlemen, you can take ten minutes at this 


time. 
(Whereupon, at 3:00 p.m., the Court recessed). 
AFTER RECESS 

(The Court reconvened at 3:15 p-m.). 

THE COURT: You may proceed. 

MR, DOHERTY: Thank you, Your Honor. 

Iam not going to read every line, if Your Honor please; just state- 
ments made by the doctors, not things like physiotherapy. 

THE COURT: All right. 

MR. DOHERTY: So that counsel will know what I am reading, this 
is the hospital record after this lady left the hospital. The first notation 
was on the 29th of February, and the only parts that I want to read are the 
various notations by the doctors as they appear. 

The first one is on March 14, 1960, which said: 

"Improved, medication has helped her considerably." 
March 24, 1960: "Still troubled with vision. Neck is better, 


pain referred down right arm." 


Then on March 31, 1960: "Blurring of vision is less." 


4-21-60: "Symptoms less, pain with motion of neck, nervous. 
Some painful limitation of motion in lumbar region. Try to work 
April 24." 

May 11, 1960: "Doing okay except cloudy weather, then gets 


pain right cervical region, and couldn't go out on Mother's Day be- 
cause of pain, short blackouts." 

June 22, 1960: "Headaches if get over-tired or too much sun. 
Good motion. Neck, still some discomfort." No -- "Still some dis- 
comfort in neck." 

August 3, 1960: "Blurry edema, bilateral, for the past several 
weeks; pain behind the eyes and right side of neck."' That was Dr. 
Ashe. 

September 2, 1960: "Headaches, last two hours to a day." 

I'm leaving out part of this; I just can't read it, if Your Honor please. 

“Trouble focusing eyes." 

October 4, 1960: "Still having neanactios: Can't sleep with- 
out pillow. Continue Equanil. Don't wear collar unless absolutely --" 

November 9, 1960: "Headache, three days with dizziness." 

January 11, 1961: ‘Numbness in right arm, sometimes can't 
hold onto things." "Headaches are better. Pain in right occipital 
region. Motion restricted to right." 

March 2, 1961: "Right arm still goes to sleep. Still some 
restriction of motion in neck." 

March 30, 1961: "Still having severe headaches. Motion of 
neck better." 

April 19, 1961: "Ten percent restriction of the neck. Can't 

320 sleep on pillow. Headaches --" 
They've got this same part down. What is this ? 
MR. GEREL: "Once a week all day long." 
MR. DOHERTY: "Once a week all day long. Front arm still gets 
numb at times. No weakness. Still gets depressed, especially 


with headaches." 
* * 


Washington, D 
Friday, June 2g “1963. 


* * * 
VERDICT (2:30 p.m.) 

(The jury returned to the jury box). 

THE DEPUTY CLERK: Will the foreman of the jury please rise? 

Mr. Foreman, has the jury agreed upon its verdict? 

JURY FOREMAN: They have. 

THE DEPUTY CLERK: In the complaint of the plaintiff, Emma 
Ford, against the defendant, City-Wide Trucking Corporation and Roy 
Ray Cureton, do you find for the plaintiff, Emma Ford, or for the defend- 
ant, City-Wide Trucking Corporation and Roy Ray Cureton? 

JURY FOREMAN: We find for the plaintiff, Mrs. Emma Ford. 

THE DEPUTY CLERK: In what amount? 

JURY FOREMAN: $15,000. 

THE DEPUTY CLERK: In the complaint of the plaintiff, John D. 
Ford, against the defendant, City-Wide Trucking Corporation and Roy Ray 
Cureton, do you find for the plaintiff, John D. Ford, or for the defendant, 
City-Wide Trucking Corporation and Roy Ray Cureton ? 

JURY FOREMAN: We find for the defendant. 

THE DEPUTY CLERK: For the defendants. 

Members of the Jury, your foreman says in the complaint of the 
plaintiff, Emma Ford, against the defendant, you find for the plaintiff, 

349 Emma Ford, in the sum of $15,000, and in the complaint of the plain- 


tiff, John D. Ford, against the defendants, you find for the defendants, and 


this is your verdict, so say you each and all. 
* * * 
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[ Filed June 23, 1961] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 19th day of June, 1961, 
before the Court and a jury of good and lawful persons of this district, to 
wit: 

* * * * * 

who, after having been duly sworn to well and truly try the issues between 
Emma Ford and John D, Ford, plaintiffs and City-Wide Trucking Corp. 
(a body corporate) and Roy Ray Cureton, defendants, and after this cause 


is heard and given to the jury in charge, they upon their oath say this 


23rd day of June, 1961, that they find the issues aforesaid in favor of the 
plaintiff, Emma Ford and that the money payable to her by the defendants 
by reason of the premises is the sum of fifteen thousand dollars ($15,000.00). 
WHEREFORE, it is adjudged that said plaintiff Emma Ford recover 
of the said defendants the sum of fifteen thousand dollars ($15,000.00) 
together with costs. 
HARRY M. HULL, Clerk, 
| By: /s/ Anne W. Lyddane, 
Deputy Clerk. 
By direction of 
Judge Leonard P. Walsh 


(N) 


[ Filed June 23, 1961] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 19th day of June, 1961, 
before the Court and a jury of good and lawful persons of this district, to 
wit: 

* * * * * 

who, after having been duly sworn to well and truly try the issues between 
Emma Ford and John D. Ford, plaintiffs, and City-Wide Trucking Corp. 
(a body corporate), and Roy Ray Cureton, defendants and after this cause 
is heard and given to the jury in charge, they upon their oath say this 
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23rd day of June, 1961, that they find for the defendants against said 
plaintiff John D, Ford. 
WHEREFORE, it is adjudged that said plaintiff, John D, Ford take 
nothing by this action, that said defendants go hence without day, be for 
nothing held and recover of plaintiff their costs of defense. 
HARRY M. HULL, Clerk, 


By: /s/ Anne W. Lyddane, 
Deputy Clerk. 


By direction of 
Judge Leonard P, Walsh 
(N) 


[ Filed June 30, 1961] 
MOTION FOR A NEW TRIAL 
Comes now the defendants, City-Wide Trucking Corporation, a 
Corporation, and Roy Ray Cureton, by and through their attorney, Cornelius 
H. Doherty, and move the Court to set aside the judgment entered herein 
and grant a new trial and for reasons therefore say: 
. The verdict is contrary to the evidence. 
. The verdict is contrary to law. 
. The verdict is not in accordance with the instruction jof the Court. 
. The verdict is excessive and not justified by the evidence. 
5. The Court erred in allowing the testimony of Dr. Gordon in 
violation of the stipulation entered into in open Court. 
6. The testimony of Dr. Gordon, if permissible under the stipulation, 


was the subjective statements of the female plaintiff and of various doctors 


and not admissible. 
7, The Court erred in permitting the Mortality Table to be placed 
in evidence. 
8. The Court erred in refusing to permit the defendant to specifically 
rebut the statement allegedly made by Roscoe Brooks. 
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9. And for such other reasons as may be advanced at the hearing 
of this cause. 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. 
Attorney for Defendants 


Counsel for the defendants would appreciate an oral hearing on 


this motion. 


/s/ Cornelius H. Doherty 


[Certificate of Mailing] 


[ Filed November 1, 1961] 
ORDER 

This matter came before the Court for hearing and argument on 
the Defendant's motion for a new trial. After a review of the memoranda 
of points and authorities in support of and in opposition to the motion, the 
record, exhibits, and the transcript of the pretrial hearing and the other 
papers on file in the case, it is this 1st day of November, 1961, 

ORDERED, that Defendant's motion for a new trial be, and the 
same hereby is, denied, 

/s/ Leonard P. Walsh, Judge 

(N) 
Martin E. Gerel, Lee C. Ashcraft and Joseph H. Koonz, Esquires, 410 
Albee Building, Washington 5, D. C. - for Plaintiffs. 
Cornelius H. Doherty, Esq., 1010 Vermont Ave., N.W., Washington, 
D. C. - for Defendant. 


[ Filed November 21, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 21st day of November, 1961, that the 
City-Wide Trucking Corporation and Roy Ray Cureton hereby appeal to 
the United States Court of Appeals for the District of Columbia Circuit 
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from the judgment of the Court entered on the 23rd day of June, 1961, 
and a Motion for a new trial having been denied on November (1, 1961, 
in favor of the plaintiff, Emma Ford. 

/s/ Cornelius H. Doherty 


/s/ Cornelius H. Doherty, Jr. 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorneys for Defendant 


Copy to be sent to: 


Martin E. Gerel, Esquire 
925 15th Street, N.W. 
Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


The question is whether, in an action for personal injuries, 
brought by the appellees, the Trial Court erred in allowing a specialist 
to testify after the appellant admitted it sustained no detriment and was 


not surprised by the specialist's testimony. 


Whether mortality tables are admissible when the two doctors 


called as witnesses testified the injury was permanent. 


Whether the Trial Court erred in sustaining certain objections 


to questions asked by appellant. 


COUNTERSTATEMENT OF CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


J. There Was No Evidence That Statement of 
Counsel Made While pete for Continuance 
Was Violated 3 ‘ ‘ 


The Trial Court Properly Admitted the 
Testimony of Dr. Gordon . 


Ill. The Mortality Tables Were PRERECLLY 
Admitted 


IV. Prejudicial Error Not Shown 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 


This is a case involving a succession of rear-end collis 


ions result- 


ing in injury to the appellee, Mrs. Emma Ford. The Complaint was filed 


against City-Wide Trucking Corporation and Roy Cureton, its 


by Emma and John Ford. (J.A. 1-3) 


employee, 
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On February 6, 1960, the female appellee was a passenger ina 
vehicle which had come to a complete stop on Kingman Bridge in North- 
east Washington, D, C. Three other vehicles had stopped behind the 
vehicle in which Mrs. Ford was a passenger. The appellants’ truck struck 
the fourth car in line and the impact caused a chain reaction of rear-end 
collisions. As a result of the accident, Mrs, Ford was injured and taken 
to Casualty Hospital by ambulance. (J.A. 49) 


Mrs. Ford testified that immediately following the accident, she 
Mrs. Ford testified that immer — 


heard the person who was riding in the truck with Mr. Cureton say that 
he told the driver he was driving too fast all day long. (J.A. 16-18) 


Mr, John R, Robinson testified that his vehicle was struck by the 
truck, He further | testified | that t the man man that - was riding in the truck said 
to the driver of the truck, "T have told you to cut your speed down, way 


pack, I told you to cut your-speed."" (J. A. 47- 48) 


Dr. James W. Braden testified that Mrs, Ford was examined by him 
at Casualty Hospital on February 6, 1960, the day of the accident. The 
examination and x-rays taken at that time revealed that she had suffered 
a sprain of the muscles in the neck and the back. (J.4. 50) He further 
testified that Mrs. Ford was treated by physical therapy, heat massage 
and a plastic collar was fitted for her neck. She was placed in traction 
and remained in the hospital until February 23, 1960. (J.A. 49-50) 


There was additional testimony from Dr. Braden that he saw Mrs. 
Ford regularly until May of 1961. Based on an examination at that time 
in response to a question concerning the extent of Mrs. Ford's injuries, 
Dr. Braden testified that from his experience and from what he had seen 
and heard over that period of time, the injury is probably permanent. 
(J.A. 55) 


Dr. Everett J. Gordon, an orthopedic surgeon, testified that he 
examined Mrs. Ford, reviewed the medical reports, hospital records and 
x-rays. Based on this information, the history taken and his own examin- 
ation and tests, Dr. Gordon concluded that Mrs, Ford's injury was perma- 
nent, (J.A. 39) 
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Counsel for the appellant objected to the testimony of Dr, Gordon 
and was asked by the Court if he was taken by surprise or sustained a 
detriment, He answered, "no." (J.A, 27) He stated he was relying on 
a statement made by counsel for the appellee before Judge Pine. 


Qn May 9, 1961, counsel for appellee appeared before Judge Matthews, 


the then ae judge, to inform appellant that Dr. Gordon d testify 
as st and to request an amendment to the pre-trial 0 der/ Judge 


pre- -trial ESS he e time to ) introduce evidence was at trial and that no 


amendment was necessary. (J.A. 9-11) 


On May 12, 1961, counsel | for appellee appeared before Judge Pine, 
_the then Chief Judge, and requested a continuance of the case e for the 
reason that Dr. Braden would not be available to testify on the day set 
for trial. After having granted a continuance for one week, the Court 
asked counsel for assurance that there would be no more delays or other 
complications. (J.A, 12-14) 


Mrs, Romaine Britton, Mrs. Ford's employer, testified the appellee 
has been employed by her for ten years. She further testified that since 
the accident, Mrs. Ford has not been able to do her job as well. (J.A. 
78-79) 


Mr. Roscoe Brooks, a passenger in the appellants’ truck, was 
called as a witness for the appellant and he testified he had made no state- 
ment concerning speed. (J.A. 85) He did testify that the truck in which 
he was riding struck an automobile and there were other cars| involved. 
(J.A. 86) 


The jury returned a verdict in favor of the female plaintiff in the 
amount of $15,000.00 and in favor of the defendant in the male’ plaintiff's 
action, A motion for a new trial was denied and this appeal followed. 


SUMMARY OF ARGUMENT 


The use of Dr. Gordon as a witness by the appellee was not pre- 
cluded by the statement made before Judge Pine that there would be no 
more delays or other complications. At the time of the appearance be- 
fore Judge Pine to request a continuance, the proceedings before Judge 
Matthews were already part of the record. The mere transmittal of a 
medical report, of which appellant had been made aware, did not add any~- 
thing to the case that was not already known to appellant. In fact, it was 
done according to a stipulation in the pre-trial order. 


The admission by appellant that it did not sustain a detriment nor 
was it surprised by the testimony of Dr. Gordon, if not a waiver by appel- 
lant, certainly affords little basis for claiming prejudice. As a result, 


no reversible error may now be claimed. 


The testimony of Dr. Gordon was in effect cumulative since Dr. 


Braden also testified the appellee had a permanent injury. Thus, Dr. 
Braden's testimony alone was sufficient to establish the claim of perma- 
nency and serve as a basis for the introduction of the mortality tables. 


The testimony of Dr. Gordon was based on the history of injury 
taken from the patient, his own tests and examination and a review of 
medical reports, hospital records and x-rays. Such testimony is not 
hearsay. Dr. Gordon's testimony did not concern the question of liability, 
put solely the condition of Mrs. Ford. 


There was no error in refusing to allow appellant to ask a leading 
question of its witness. The same purpose was accomplished by asking 
what the witness had said at the time of the accident. 


The record ir this case does not indicate any reversible error. 
The appellant was informed of appellee's claim at pre-trial. No objection 
was ever made to the pretrial order. No attempt was made by appellant 
to have Mrs. Ford examined by a doctor of its choice for a separate 
medical opinion. Thus, the decision of the jury should be affirmed and 
the claim of prejudice denied. 


ARGUMENT 
I 


THERE WAS NO EVIDENCE THAT STATEMENT OF COUNSEL MADE 
WHILE ASKING FOR CONTINUANCE WAS VIOLATED 


At the time counsel for appellee appeared before Judge Pine to 
request a continuance of the case, the proceedings before Judge Matthews 
were a matter of record, 


On May 9, 1961, counsel for appellee appeared before the then pre- 
trial judge, Honorable Burnita Shelton Matthews, in an attempt {to clarify 
the issue of permanent injury. After having made a claim for permanency 
at the time of the pre-trial (J.A. 4, 5, 6), Judge Matthews was of the opin- 
ion that it was not necessary to have the pre-trial order amended: 


. . . Mr, Koonz: In respect to the claim of permanent injury 
to the cervical and lumbar spine, at the time of pre-trial} 
counsel had no medical evidence; however, our claim was 
made in our pre-trial statement... 

* * * 


The Court: You simply say at that time, at the time of pre- 
trial, that you had no medical evidence. You simply say at 
the time of trial that you do have it; that doesn't require 
any amendment of the pre-trial order. 


Mr. Koonz: That is what I wanted to find out, your Honor. 
There sometimes is a discussion, if the medical report is 
not presented at pre-trial. 


* * * 


The Court: Well, the pre-trial order says they are eee 
this claim of permanent injuries. The time to introduce the 
evidence is at the trial, not now. (J.A. 7, 8, 9, 10, 11) 


Counsel for appellant was informed on the same day, May 9, 1961, 
that Dr. Gordon examined Mrs, Ford and indicated she had a permanent 
back strain. (J.A. 8) Three days later, on May 12, 1961, counsel for 
appellee appeared before Honorable David A. Pine and asked for a con- 
tinuance of the action. The proceedings before Judge Matthews were 
already a part of the record. 
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The continuance was granted for the reason that Dr. James Braden 
would not be available to testify. It was for this reason, and no other, that 
the case was continued for one week. (J.A. 14) 

After having granted the continuance, Judge Pine stated: 

The Court: Do you give your assurance there will be no 

more ? 

Mr. Koonz: Yes, the file will not be touched and there will 

be no more correspondence. As is, the case rests. (J.A. 14) 

It is to this statement by counsel for appellee, that appellant directs 
its first argument. The contention that such a statement precluded the use 
of Dr. Gordon as an expert witness, is completely without substance in law 


or in fact. 


The proceedings before Judge Matthews on May 9, 1961, are self- 
explanatory. It is quite unreasonable to conclude that by asking for a 
continuance of any action, after specifically setting forth the reason for 
such a request, that matter already a part of the Court's record would be 
abandoned. 


It is a fact that, subsequent to the proceedings before Judge Pine, 


the appellee sent to counsel for appellant a copy of the medical report of 
Dr. Gordon. This was done according to a stipulation agreed to at the time 
of pre-trial. (J.A.5) The report was received by defense counsel on 
May 23, 1961. This action came on for trial on June 19, 1961. 


When presented with this situation at the time of trial, the following 
took place: 


The Court: This case began on June 19. 
Mr. Doherty: That's right. 
The Court: Now, what detriment do you sustain? 


Mr. Doherty: I relied upon the stipulation we have in the 
case, which was made in open court and taken down and 
transcribed by a stenographer; that was part of the basis 
for the continuance at that time; I opposed the continuance. 
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The Court: Do you allege that you are taken by surprise? 
Mr. Doherty: No. That has nothing to do with it. It 
doesn’t come under that. Tam saying we have a definite 


The Court: All right. (J.A. 27) 

By its own admission, appellant stated that it was not taken by 
surprise. When given an opportunity to state the detriment sustained 
by the testimony of Dr. Gordon, none was forthcoming. Thus, it is 
respectfully submitted that the Trial Court committed no prejudicial 
error in allowing Dr. Gordon to testify. 


At the time the continuance was granted, the parties did pot agree 
that Dr. Gordon would be excluded as a witness. The statement made by 


—_————_—_-— $$ 


counsel for appellee was simply that there would he no more delays or 


other complications, At the conclusion of the proceedings before Judge 
Matthews, Dr. Gordon was a part of appellee's case. 


The cases relied on by appellant in support of its first argument 
are not applicable and can be distinguished. They are submitted here on 
the erroneous 
Judge Pine which, in effect, would preclude the use of Dr. Gordon as a 


witness, . 
The appellee does not contend that a stipulation entered into is not 
binding on the Trial Court. However, the appellee strongly urges that 


ross ls RNY STA NC a ot 
there was no stipulation in this case which would result in excluding Dr. Se 
Gordon,’ For this reason and for the further reason that appellant ad- —~“ * 


mitted it was not surprised i nor sustained a detriment, the argument is 


At the time of pre-trial, the appellee made a claim for permanent 
injury. (J.A. 4) Thus, the appellant was given an opportunity to refute 
the claim through medical testimony or make a timely objection to the 
pre-trial order. This it failed to do. 
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In a most recent case, Meadow Gold Products Co. v. Wright, 108 
US. App. D.C. 33, 278 F.2d 867, (1960), the purpose of the pre-trial was 


stated, inter alia: 


"The casual pleading indulged by the courts under the 
Federal Rules of Civil Procedure has quite naturally led to 
more and more emphasis on pre-trial hearings and state- 
ments to define the issues. To give full effect to the 
modernized rules, one of the theories of a case is not to 
remain a mystery or a matter of speculation and conjecture. 
It was to get away from legal sparring and fencing, and from 
surprise moves of litigants, that the new rules were adopted. 
Cf. Walker v. West Coast Fast Freight, Inc., 9 Cir., 1956, 
233 F.2d 939. The refinement of these basic objectives is 
manifested in the increasing emphasis on the pre-trial 
processes. 


"The Federal Rules encourage litigants to plead only a 
simple statement, in sequence, of the events which have 
transpired, coupled with a direct claim by way of demand 
for judgment. Gins v. Mauser Plumbing Supply Co., 2 Cir., 
1941, 148 F.2d 974, opinion by Clark, J. Thus the pre-trial 
procedure, when utilized, becomes the principal means of 
defining the issues in a case and the legal theories upon 
which they are to be tried. In the recent case of Rosden v. 
Leuthold, 107 U.S. App. D.C. 89, 274 F.2d 747, 750, we had 
occasion to point out that the primary purpose of the pre- 
trial procedure is to define the claims and defenses of the 
parties for the purpose of eliminating unnecessary proof 
and issues, lessening the opportunities for surprise and 


thereby expediting the trial." (Emphasis supplied.) 

The appearance of counsel for appellee before the pre-trial judge 
was for the very purpose of ‘lessening the opportunities for surprise 
and thereby expediting the trial.' Thus, the appellee complied with the 
letter and spirit of the procedural law stated by this Court in the 
Meadow Gold case. 


The appellee submits that the appellant had every opportunity to 
have Mrs. Ford examined by a doctor to determine her condition. Having 
not taken advantage of the opportunity, it can not now be heard to claim 
prejudice. The controlling factor in this regard concerns the question 
of the admission of Dr. Gordon to testify. Once having admitted it did 
not suffer a detriment nor that it was surprised by the testimony of Dr. 


Gordon, the issue becomes moot and there is no prejudicial error. 


Il 


THE TRIAL COURT PROPERLY ADMITTED 
THE TESTIMONY OF DR. GORDON 
After having examined Mrs. Ford, reviewed the medical reports, 
hospital records and x-rays and taken a history (J.A. 29), Dr. Everett J. 
Gordon, a specialist in orthopedic surgery, was called as a witness for 
appellee. In allowing Dr. Gordon to testify, the Trial Court committed 


no error. 


Testimony by a medical witness as to physical condition|is not 


rendered incompetent by reason of the fact that the knowledge of the 


witness was acquired, in pa at an examination made for the purpose 
of qualifying him to testify. 


In Campbell v. Pittsburgh & West Virginia R. Co., 122 F.Supp. 749 
(U.S. D.C. W-D. Penn,, 1954) at p. 751, the Court stated: 


"The defendant alleges that it was error to permit | 
plaintiff's medical witness to testify regarding the history 
related to him by the plaintiff on the occasion of his several 
examinations. Defendant contends that such testimony was 
not proper since the medical witness was not consulted by 
the plaintiff for treatment. 


"T am satisfied that testimony of a physician as to his 
medical conclusions based in part upon the statements made 
by the patient in giving a history of the case to the physician 
at the time of examinaticn, though the examination is not 
made for the purpose of treating the patient but for the pur- 
pose of qualifying the physician to testify as an expert wit- 
ness is admissible in evidence." Danner v. Chander, 20! 
Okla. 185, 236 P.2d 503; Lathem v. Hartford Accident and 
Indemnity Co., 60 Ga. App. 523, 3 S.E. 2d 916. 


The appellant relies on Washington & Old Dominion Railway v. 
Slyder, 43 App. D.C. 95 (1915), in which the contention was made that a 


"mere statement made by a party to a medical expert called to give an 
opinion, when made for the sole purpose of furnishing the expert with 
information upon which to base an opinion, is not admissible."| Although 
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this argument was advanced, the Court did not decide the question because 
the contention was not supported by evidence. Even if there was evidence 
to support the contention in the Old Dominion case and the Court had 
found the contention valid, it can not be compared to the instant case. 


Here, Dr. Gordon had more than just a mere statement from Mrs. Ford; 


he had personally examined her hospital records (admitted into evidence), 


all previous medical reports and her x-rays. (J.A. 34, 55) It was on 

the basis of this information, coupled with his own physical examination 

of Mrs, Ford, together with the tests he gave her, that he rendered his 
“opinion, In addition, Dr. Gordon evaluated the treatment already rendered, 
(j-A-39) It is respectfully submitted that the Trial Court properly ruled 
that the testimony of Dr. Gordon was admissible. United States v. Wolt- 
man, 57 F.2d 418, 61 App. D.C. 52 (1932); Gunning v. Cooley, 58 App. D.C. 


304, 30 F.2d 467 (1929). 
The history given to Dr. Gordon by Mrs. Ford and testified to at 
trial was as follows: 


"She told me that in the accident her neck was thrown 
back and forth — her head was thrown back and forth and 


“she felt a cracking sensation in her neck, and that she was 

in the hospital for 18 days, during which time she had trac- 

tion applied to her neck and head; she received various 

types of medication and also sedatives. Then after dis- 

charge from the hospital, she continued under the care of 

Dr. Braden, receiving physical therapy to her neck and 

upper back."’ (J.A. 31) 

There is no evidence that Dr. Gordon's testimony concerned a 
history of facts relating to the question of liability. They were merely 
recited to show the physical condition of Mrs, Ford, The authorities 
cited by appellant would lead to the conclusion that Dr. Gordon testified 
how the accident happened and the cause of Mrs. Ford's injury. The 


record indicates Dr. Gordon merely gave a medical opinion. 


At the time of trial when counsel for appellant objected to Dr. 
Gordon testifying, the following took place: 
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The Court: Well, can't he examine her ? 
Mr. Doherty: What is that ? 
The Court: Can't he examine her and testify as to his 
opinion? 
Mr. Doherty: Not under the cases that I have, if Your 
Honor please, they very definitely say no. 

* * * 


The Court: Does your position apply both to the Plain- 
tiff and the Defendant ? 


Mr. Doherty: I don't quite get what you mean. 


The Court: What about 98 percent of the Defendant's 
doctors who only examine the patient to testify in Court, 
don't they ? 


Mr. Doherty: That's true; no question about that, and 
that's by agreement, That's understood, They are per- 
mitted to do that, and sometimes it is necessary. 


The Court: Could the Plaintiff object ? 
Mr. Doherty: Not after giving consent, 
The Court: I mean without the consent. 


Mr. Doherty: No, they have to give consent to do it, 
otherwise we can't get it done. The Defendant can't get 
a person examined except with his consent. If we try 
to put him on without that all they have to do is claim 
privilege. 


* * * 


The appellee respectfully submits that it is the practice in this 


jurisdiction to allow a doctor, selected by the defendant, to examine a 


plaintiff and give his opinion of the condition of the plaintiff. The appellee 
does not contend that in such cases the doctor can testify to the facts of 
an accident and by so doing, attempt to establish liability. He/may recite 
the history he has taken concerning the patient's condition and give an 
opinion based on his tests, examination, and a review of the hospital 


records, reports and x-rays. This is what was done in this case. 


The testimony of Dr. Gordon was properly admitted. The appellant 
has failed to show that it was prejudiced by the admission of his testimony 
and as a result, no reversible error has been shown, 
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Ol 


THE MORTALITY TABLES WERE 
PROPERLY ADMITTED 


During the course of the trial, two doctors were called to testify. 
Both doctors stated that Mrs. Ford has a permanent injury. The testi- 


mony of Dr. Gordon was as follows: 


Q. Doctor, you don't have a crystal ball but can you 
tell us, within reasonable medical probability, 
whether in your opinion Mrs, Ford does or does 
not have a'permanent residual weakness or dis- 
ability as a result of her injury. 


THE WITNESS: Well, I can only say — reiterate what 
I said; it would appear at this time that it is perma- 
nent but I can't be absolutely sure. 


Very little is absolute in medicine, isn’t that so, 
Doctor ? 


That's right. (J.A. 59) 
. Braden also testified that the condition was permanent: 


Dr. Braden, you followed her for a course of al- 
most a year and a half, and saw her perhaps thirty 
times — maybe more — you last saw her in May, 
was it, Doctor ? 


May the 3rd, 1961. 
Last month? 
Yes. 


Based on your examination at that time, Doctor, and 
all of the history which you had from your personal 
experience with this patient prior thereto, do you 

have an opinion, Doctor, as to whether Mrs. Ford, 
within reasonable medical probability, — we don't 
expect certainty, but within reasonable medical prob- 
ability — whether the complaints of which she suffered, 
which she called to your attention in May, last month, 
whether these are of a permanent character ? 


Well, as you say, nobody can be sure of these things, 
put from my experience and from what I have seen and 
heard over this period of time, over a year now, I be- 
lieve that this thing is probably permanent. (J.A, 55) 
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"In arriving at a verdict, which represents the 
present value of any future losses, the jury is at liberty 
to arrive at an amount based upon their knowledge and 
experience of human affairs, They are, however, en- 
titled, but not required to use certain standards in aid 
of their deliberations such as life and annuity tables. 


Vicksburg & M. R. Co. v. Putnam, 118 U.S. 545." 
* Po * 


Mortality tables are not binding on the jury, but they may/ rely on 
their own observations and experiences, and the facts and circumstances 
in evidence. Frangos v. Edmunds, 173 P.2d 596, 179 Ore. 577; Mitchell 
v. Arrowhead Freight Lines, 214 P.2d 620, 117 Utah 224. 


In each of the cases relied on by the appellant in support of the 
argument that the mortality tables were inadmissible, there was no evi- 


dence that plaintiff's injury was permanent. Here, both doctors testified 
that in their opinion Mrs, Ford's injury was permanent, Thus,|the mor- 


tality tables were properly received in evidence and submitted |to the jury. 


IV 


PREJUDICIAL ERROR NOT SHOWN 


In seeking to have a judgment set aside on appeal, 
the burden is on the appellant to show that, because of erroneous rulings 
by the Trial Court, it was prejudiced, There must be prejudicijal error 
to the substantive rights of a party before a case should be reversed, 
Gutshall v. Wood, 74 App. D.C. 379, 123 F.2d 177 (1941). 


In Sher v. DeHaven, 91 U.S. App. D.C. 257, 199 F.2d 777 (1952) the 
Court stated: 


"One seeking to have a judgment set aside on appeal 
because of an erroneous ruling by the Trial Court has the 
burden of showing that prejudice to him resulted therefrom. 


Ww 


The Court states further on page 781: 
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"Tt is well to remember that 'Mere "technical errors" 
which do not "affect the substantial rights of the parties" 
are not sufficient to set aside a jury verdict in an appellate 
court’; and that 'He who seeks to have a judgment set aside 
because of an erroneous ruling carries the burden of show- 
ing that prejudice resulted.’ Palmer v. Hoffman, 318 U.S. 


SL 
109. 


The appellant contends the Court erred in sustaining an objection 


to a leading question. The question was asked of Roscoe Brooks, appel- 
lants' witness: 
Q. Now, did you at any time while you were there, after 


the accident occurred, on this bridge, make any state- 
ment to Roy Cureton, —- 


A. No, sir. 


Q. Wait a minute. That you were speeding all day or 
traveling fast all day and "I told you so?" 


Mr, Gerel: Now, Your Honor, I object — 

The Court: The objection is sustained on the basis that 
the question suggests the answer, it is a leading 
question, (J.A. 84) 

Assuming that there was error, it was immediately corrected by 

counsel's next question (J.A. 85): 

Q. Did you make any statement at all to Roy Cureton 
at any time ? 

A. No, sir. 

Q. Was anything mentioned about speed ? 

A. No, sir. 


A reversal because of an erroneous exclusion of evidence is 
proper only if it is shown that the exclusion was harmful. Sorrels v. 
Alexander, 79 U.S. App. D.C. 112, 142 F.2d 769 (1944). 
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CONC LUSION 


In order for a new trial to be granted, the appellant must show that 
there was error committed at the trial and as a result of such error, it 
was prejudiced, There has been no showing of prejudicial error and for 
that reason, the verdict of the jury should be affirmed, 


By its own admission, the appellant was not surprised nor did it 
sustain a detriment by allowing the specialist to testify. In making this 
statement, appellant waived a claim of prejudicial error. Assuming, 
but not admitting, there was error, it was cured by the testimony of the 
treating physician who also stated Mrs. Ford had a permanent injury. 
In addition, there was no error nor was error committed in admitting 


mortality tables or in stemming leading questions. 


It is respectfully submitted that the Trial Court committed no 


prejudicial error and the judgment appealed from should stand. 


Respectfully submitted, 


MARTIN E. GEREL 
LEE C. ASHCRAFT 
JOSEPH H. KOONZ, JR. 
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Washington 5, D. C. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING BY THE 
COURT IN BANC 


The appellants, City-Wide Trucking Corporation, a Corporation, 
and Roy Ray Cureton, by and through their attorneys, Cornelius H. 
Doherty, and Cornelius H. Doherty, Jr., petition the Court in banc to 


grant a rehearing and for grounds therefore state that in affirming 
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the judgment of the United States District Court for the District of 


Columbia this Court erred in the following respects: 


1. The Court misinterpreted appellants' grounds for reliance on 
the stipulation entered into in open Court on May 12, 1961. 


2. The Court, in its opinion, relative to the testimony of Dr. 
Everett J. Gordon, does not answer the objections made by appellants, 


and this opinion is not supported by the decisions of this Court or other 


Federal Circuit Courts. 


3. The opinion of the Court as to the admissibility of the mortality 
tables fails to answer the question, first, as to whether there was evi- 
dence of a permanent disability; whether the mortality tables are or are 
not admissible only where there has been a partial or total destruction 
of the earning power of plaintiff and whether they are admissible where 
there is only alleged pain and suffering. 


STATEMENT OF FACTS 


The appellants were the defendants below and the appellee was the 
plaintiff in the trial Court, and they will be referred to as they appeared 
in that Court. 


The pre-trial Order under stipulations (J.A. 5) requires the mutual 
exchange in writing on or before March 1, 1961, of the names and ad- 
dresses of witnesses to the accident, to the circumstances surrounding 
same and with reference to the nature and extent of the injuries and 
damages. 


It also requires the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before March 1, 
1961, and a similar exchange of all such reports within 48 hours of the 
alert of the case for trial. 


On May 9, 1961, counsel appeared before Judge Matthews and 
plaintiff's counsel said that the case was set down for trial and it might 
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be called today. Plaintiff's counsel also stated that Dr. Braden had indi- 
cated on the phone that plaintiff probably would have trouble for two or 


three more years (J.A. 7). 


Counsel also said that he had sent plaintiff to Dr. Gordon on yester- 
day and he has indicated to us on the phone that she would have some 
permanency (J.A. 8). 


Counsel for the defendants stated that this was the third time the 
case had been placed on the daily assignment for trial and reference was 
made to letters containing the names of additional witnesses and that 
morning counsel had received another letter covering two more witnesses 
but not naming Dr. Gordon (J.A. 9). 


The record was in this state when on Friday, May 12, 1961, at 
2:00 P.M. counsel for plaintiff appeared before Judge Pine requesting a 


continuance on the ground that Dr. Braden was leaving the city. 


Counsel for the defendants objected on the grounds stated to Judge 
Matthews that counsel for the plaintiff was always bringing in new matters 
and witnesses and that he wanted to dispose of the case (J.A. 12), 


It was also stated that the case was set for trial before Judge 
McLaughlin on Monday morning, May 15, 1961. The Court stated that he 
would not continue the case but would certify it until the following Monday, 
which would be May 22, 1961, and the following colloquy was had/(J.A. 14): 


"MR. DOHERTY: No, Your Honor, except coming 
down here. Your Honor, please, I would like to 
have some understanding that the case will stay in 
status quo, that there will be no other letters 
brought in, no other matters brought in, nor any 
other witnesses, and all of those various things. 


"THE COURT: Do you give your assurance that 
there will be no more? 


"MR. KOONZ: Yes, the file will not be touched and 
there will be no more correspondence. As is, the 
case rests. 
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‘THE COURT: As is, the case rests. All right, 
we are all set now. 
"MR. KOONZ: Thank you, Your Honor." 


The case was not reached for trial until June 20, 1961, and Dr. 
Gordon was called as an expert witness for the plaintiff over the objec- 
tion of counsel for the defendants that it was in violation of the stipula- 
tion entered into before Judge Pine on May 12, 1961, and further that 
Dr. Gordon was called as an expert witness who had not treated the 
plaintiff but examined her on May 8, 1961, only for the purpose of testi- 
fying in Court and that any testimony covering the history given to the 
doctor by the plaintiff or other parties would be hearsay but the Court 
overruled this objection (J.A. 25-28). 


Dr. Gordon testified that he examined plaintiff on May 8, 1961, at 
the request of counsel for the plaintiff in connection with this trial and 
the need for expert testimony, and that he was given the previous records 
of her hospitalization and of previous doctors' examinations and that he 
reviewed all those records. He stated that he took a history from the 


plaintiff as to her complaints and her injuries (J.A. 29). 


Dr. Gordon testified concerning the history given by the plaintiff 
to him and about her pain, headaches, and various other matters (J.A. 
31). The doctor was permitted to refer to the x-rays taken on Febru- 
ary 6, 1960, and to give his opinion concerning them, and was permitted 
to testify to the contrast of what was shown by the x-rays and his findings 
of May 8, 1961 (J.A. 34-36). 


The doctor made a diagnosis and stated that he found sufficient 
findings on an objective basis to feel that she was still having troubles 
for over one year and that it was quite probable that these would persist 
longer than that, perhaps indefinitely, and when pressed stated that it 
would appear at this time that it is permanent but 


"Yt can't be absolutely sure." (J.A. 39) 
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Dr. Gordon was asked whether or not plaintiff would continue to 
need medical surveillance and attention for this condition. The defend- 
ants objected to this question and counsel for the plaintiff in open Court 
stated that Dr. Gordon could testify on the basis of the condition which 
he found, and regarding which he testified and regarding which also he 
has seen the medical history, and the records of the hospital, whether 
on that foundation he is in a position to state that she does or does not 
need medical surveillance in the future. The objection was overruled 
and the doctor was permitted to testify. The doctor then said that she 
may need occasional treatment from time to time as her symptoms war- 
rant it. (J.A. 40-41) 


On cross examination, the doctor testified that the diagnosis set 
forth in his report contained the statement, 


"The headaches are also residuals of this cervical 
strain; inasmuch as they have persisted for over 
one year it is quite probable that they may persist 
longer or even indefinitely" 


and Dr. Gordon stated that this diagnosis was based on what she Said, for 
headaches are what someone tells you, of course, no one Can see head- 
aches. (J.A. 44) 


The doctor also stated that his report indicated there was no 
muscle atrophy which meant that these muscles had been used (J{A. 46). 


The doctor also stated that she had had adequate treatment with 
improvement but not complete relief of symptoms and stated that in look- 
ing over the hospital record that everything was normal with the exception 
of her complaints (J.A. 47). 


Counsel for the defendants moved to strike the testimony of Dr. 
Gordon on the ground that it was in violation of the stipulation and that 
he was brought in only for the purpose of testifying and that his testimony 
was based upon statements made by the plaintiff to him and upon the hos- 
pital records and statements of other doctors, and the motion to strike 
was denied (J.A. 82-83). 
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The plaintiff offered in evidence the "Abridged Life Tables" 

issued by the United States Department of Health, Education & Welfare, 
under date of July 29, 1959, showing a life expectancy of the plaintiff of 
thirty-three years over the objection of counsel for the defendants that 
there was no evidence of permanency and the Court referred to the fact 
that the plaintiff was not claiming any loss of wages in the future and that 
she is still getting $6.10 a day, and counsel for the plaintiff stated that 
the evidence that was given by the doctor that if the jury believed that it 
all adds up to a loss of earning capacity even though she is working now 
and may work for the next couple of years if they feel that she has lost 


that capacity, award something for it. (J.A. 82-83) The matter was sub- 


mitted to the jury which returned a verdict in favor of the female plaintiff 
in the sum of $15,000.00, and for the defendants in the action of the 
husband. 


ARGUMENT 
The stipulation of May 12, 1961, was binding on all parties. 


The real purpose of the stipulations contained in the pre-trial order 
was to apprise each party with what they had to contend with and to pre- 
pare for trial. 


Plaintiff had a year to prepare her case before pre-trial and should 
have known at that time the names of the witnesses she expected to use to 
support the question of liability and damages. 


When the pre-trial stipulation said within 48 hours of the alert of 
the case for trial it did not mean 48 hours before trial. Under the prac- 
tice in the United States District Court for the District of Columbia, the 
Assignment Commissioner calls the parties approximately a week before 
the case is set for trial and given a date as to when the case will be 
reached for trial. It is recognized that at the time this notice is received 
that the parties are ready for trial and that they have complied with all of 
the pre-trial stipulations. 
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On May 9, 1961, counsel for the plaintiff appeared before Judge 
Matthews asking to amend the pre-trial statement. He further stated 
that he had sent the plaintiff to Dr. Gordon the day previously, who stated 
that she would have some permanency. Counsel for the defendants stated 
that this was the third time the case had been placed on the daily assign- 
ment for trial and referred to receiving various letters containing names 
of witnesses and that that morning he had received a letter of two|/more 
witnesses which did not include Dr. Gordon and stated that he was ready 
for trial at that time. 


| 
The record was in this state when on Friday, May 12, 1961,) counsel 


for the plaintiff appeared before Judge Pine requesting a continuance on 
the ground that Dr. Braden was leaving the city. 


Counsel for defendants objected on the grounds stated to Judge 


Matthews that counsel for the plaintiff was always bringing in new matters 


and that he wanted to dispose of the case (J.A. 12). It was also stated at 
this time that the case was set for trial before Judge McLaughlin) on Mon- 
day morning, May 15, 1961, and the Court did say that he would not con- 
tinue the case but would certify it for trial the following Monday, |which 
would be May 22, 1961. 


The Court, when this stipulation was made, knew that counsel for 
the defendants was objecting to any change of the status quo of the case. 
The Court had before it the pre-trial stipulations. Up to that time plain- 
tiff had not complied with the pre-trial stipulation to give to counsel, in 
writing, the name of Dr. Gordon nor had he given counsel a copy of his 


report. 


That was what was referred to when counsel said he wanted an 
understanding that no other letters would be brought in nor any other wit- 
nesses and counsel for the plaintiff stated that the file would not be 
touched and that there would be no more correspondence, as is, the case 
rests. 
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The Court in its opinion on Pages 6 and 7 states that Judge Pine 
was talking about Dr. Braden. There is nothing in the reference to the 
stipulation which could in any way indicate that Judge Pine was talking 
about Dr. Braden. Judge Pine had before him the request that no more 
letters or witnesses would be brought into the case and nothing else. It 


was upon this that counsel for the defendants relied. 


The opinion further states that counsel for the defendant had been 
informed on May 9 of 
"what the doctor says." 


All that was lacking was Dr. Gordon's medical report which was 
to be furnished 48 hours before trial. As stated above there is nothing 
in the stipulation which would indicate such a construction. The pre-trial 
stipulation stated that the report would be given within 48 hours of the 
alert of this case for trial. 


The stipulation was definite and plaintiff was bound by it and the 
defendant has been greatly prejudiced by the Court's failure to hold the 
plaintiff to the stipulation. 


THE DECISIONS OF THIS COURT, AND OF OTHER FEDERAL 
CIRCUIT COURTS, DO NOT SUPPORT THE OPINION AS TO THE 
ADMISSION OF THE TESTIMONY OF DR. GORDON 
In the opinion of the Court on Page 7, there is the following state- 


ment: 


"Appellant seems to have anticipated that Dr. Gordon, 
a specialist in orthopedic surgery, was being called 
to give an opinion based only on statements made to 
him by Mrs. Ford, not for purposes of treatment, 
but solely to qualify him as a witness." 


Counsel not only anticipated but knew that Dr. Gordon would so 
testify for this information was contained in his report. Counsel agrees 
with the statement of the Court that Dr. Gordon could be called as a wit- 


ness for the plaintiff and testify as to his objective findings and his 


opinion concerning them. 
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Counsel agrees that Dr. Gordon could be called as an expert and 
asked hypothetical questions concerning evidence produced in the case 


in open Court. 


Counsel does not agree that Dr. Gordon had the right to take a 
history from the plaintiff and to testify as to what she said for that is 
definitely hearsay. 


There is no question but that Dr. Gordon examined plaintiff jat the 
request of counsel for the purpose of giving expert testimony at the trial 
and not for treatment (J.A. 29). Dr. Gordon testified to all the plaintiff's 
complaints. He stated that he had seen the x-rays taken on February 6, 
1960, which were not produced in Court, and there was no proof that he 


read the proper x-rays. He testified that he wasn't there at the time the 


x-rays were taken, and could not say whether the alleged muscle spasms 
was voluntary or involuntary but the jury had his testimony. (J.A. 34-35) 


On cross examination, Dr. Gordon was asked about the statement 
contained in his report that 
"The headaches are also residuals of this cervical 
strain; inasmuch as they have persisted for over 
one year, it is quite probable that they may persist 
longer or even indefinitely." 
The doctor stated that this was based upon what the plaintiff told 


him for headaches are what someone tells you. 


It is most evident that Dr. Gordon's opinion was based on plaintiff's 
history, the reports of other doctors sent to him by counsel for the plain- 
tiff, the hospital records and x-rays. The doctor did say that the hospital 
records disclosed a normal person with the exception of her complaints 
(J.A. 47). Defendants have set forth rather fully in their original brief 
cases from this Court and other United States Circuit Courts of Appeals 
which support their contention that Dr. Gordon's testimony would be hear- 
say and not admissible. Most of these cases are referred to in Notes 3, 
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4, and 5 of the opinion. There is the statement in the opinion that these 
cases do state that this testimony is not admissible. 


The Court in its opinion refers to Crichton v. United States, 67 App. 
D.C. 300, 92 F (2d) 224, in which an expert was permitted to testify as to 
his opinion based upon his physical examination of the complainant. 
Counsel has conceded that this is proper. Had Dr. Gordon examined the 
plaintiff and testified as to only what he found there would have been no 


objection to his testimony except for the stipulation. 


The opinion further states that in the case of District of Columbia 
v. White, 48 App. D.C. 44, this Court found no error where an expert 
medical witness testified that at a consultation with plaintiff's physician 
he was given a history of the case including the fact of an earlier injury, 
and then the following: 
"Such information furnishes the basis for the opinion 
or conclusion arrived at in almost every diagnosis, ... 
certainly in cases where the trouble arises from 
accident, the court noted.8" 
Dr. Gordon was not called to diagnose the plaintiff's condition. He 
was called to give expert testimony in the case. A diagnosis is the art of 


distinguishing one disease from another. Dr. Braden had diagnosed and 


treated the patient. 


Counsel checked the original record in the case of District of Co- 
lumbia v. White for the reason that such a statement was not in accord- 
ance with the prior statements of this Court covering the law in question. 
The record of this case is found in Vol. 274 of the records of cases filed 
in this Court and is maintained in the Bar Library of the District of Co- 
lumbia. On Page 13 of the record of this case, there is set out in sub- 
stance the testimony of Dr. Flynn. He stated that he examined plaintiff 
in consultation with Dr. McCue. He made an examination of plaintiff and 
found her complaining of a pain in the right lower part of the abdomen, 
with considerable tenderness on pressure and rigidity of muscles and 
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she complained of nausea and vomiting. He discussed the case with Dr. 
McCue and decided that there was an inflamation existing in the appen- 
dix and advised an exploratory examination which was performed by him 


and he found certain conditions present. He was permitted to give his 
opinion on the cause of the condition he found. The history given to Dr. 


Flynn was for the purpose of treatment. 


The defendants were greatly prejudiced by Dr. Gordon's testimony 
in reiterating what plaintiff told him of her complaints. His testimony 
was also based on information received from other doctors, hospital 
records and x-rays merely for the purpose of testifying as an expert to 
impress the jury. The mere fact that he allegedly found some objective 
symptoms does not in any way permit him to testify concerning things 


not based on his examination. 


It would be most helpful to the Bar if this Court would set out the 
rule of law to be followed in the admission or exclusion of the testimony 


of medical witnesses called only for the purpose of testifying as an expert. 


Is the opinion in this case to be considered as overruling the cases 
of Washington & Old Dom. R. v. Slyder, 43 App. D.C. 95, and Wash. A. & 
Mt. V. R. Co. v. Fincham, 40 App. D.C. 412? If it is to be so considered, 
then counsel is entitled to a direct statement so stating so that there will 
not be confusion in the future. This question comes up very often in the 
trial of civil cases and it is most unfair to the judges and attorneys trying 
these cases not to have a simple direct conclusion as to the views of this 


Court. 


Without the reference to the opinion in the case of District of Co- 
lumbia v. White, supra, there is nothing to sustain the judgment of this 
Court covering the admission of the testimony of Dr. Gordon. The opinion 
in this case concedes that the references to the cases in defendants’ brief 
do sustain their position that the trial judge erred in the admission of Dr. 


Gordon's testimony. 
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In addition to the objection to the testimony of Dr. Gordon on the 
ground, among other things, that it was hearsay, the Court permitted 
Romaine Britton to 'testify concerning plaintiff's complaints over the de- 
fendants' objection that it was hearsay. It was merely reiterating what 
the plaintiff had said and also the doctor. (J.A. 77-78) 


THE MORTALITY TABLES WERE IMPROPERLY 
RECEIVED IN EVIDENCE 
Mortality tables are admissible only as an aid to the jury to arrive 
at an amount that would fairly and justly compensate the injured party 
for damages that may be suffered in the future. 


The mortality tables are not admissible to show expenses, loss of 
earnings, so forth, that occurred prior to the trial. It is only for the loss 
that may reasonably be expected based on the evidence of permanency. 


Pain and suffering cannot be figured on the same basis as loss of earnings. 


If an individual is permanently, totally, or partially disabled and he had a 
position paying $5,000.00 a year and could not work again, then the mor- 
tality tables showing the expectancy of life is admissible. The jury is not 
bound by these tables but it would be an aid in arriving at a just verdict. 


If a person loses a leg or an arm, outside of the financial loss, the 
mortality tables are of no value. The jury has that permanent condition 
before it at the time of trial, and can evaluate it as it then appears to 
them. 


The plaintiff is entitled to just compensation for the condition then 
existing. If there is, in addition, total or partial loss of earnings or evi- 
dence that there will be continued hospital or medical bills, then the 
mortality tables are helpful to arrive at a figure discounted to present 
worth. 


The plaintiff in this case proved loss of earnings from February 6, 
1960 to around June 1, 1960, or a total of $516.80. She lost no time 
thereafter and was working steadily at the time of trial. There was no 
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testimony that she could not continue to work in the future. There 
little, if any, proof of future treatment. 


The Supreme Court of Appeals of Virginia in MacDonald v. Firth, 
202 Va. 900, set forth on Page 19 of defendants’ brief, defines: permanent 


injury as follows: 


"There is a vast difference between a "permanent' 
injury and a ‘prolonged’ injury. The word 'perma- 
nent' implies an injury from which there will be no 
recovery. While the term ‘prolonged’ means in- 
definite in duration, the term 'permanent' does not. 
'Prolonged' implies ultimate cure. ‘Permanent’ 
implies that there will be no cure." 


Dr. Gordon's testimony regarding permanency was stated first as 
follows: 


"Well, I felt that she made a good recovery from 
her back injury and should have no further trouble 
in that area. As for her neck, I found sufficient 
findings on an objective basis to feel that she was 
still having troubles for over one year and that it 
was quite probable that these would persist longer 
than that, perhaps indefinitely. 


"She had had good treatment but she hadn't received 
complete relief of her symptoms referable to her 
neck injuries. I felt in view of that, and the fact 
that these findings did persist over one year, that 
there was good likelihood that they would persist." 

The doctor being pressed by counsel for the plaintiff as to 
plaintiff would or would not have a permanent residual weakness 
ability as a result of her injury said: 

"Well, I can only say - reiterate what I just said; 
it would appear at this time that it is permanent 
but I can't be absolutely sure." (J.A. 39) 

On cross examination he stated that her headaches having per- 
sisted for over one year it is quite probable that they may persist 


longer or even indefinitely. (J.A. 44) 
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Certainly these statements do not add up to permanency and allow- 
ing the jury to consider the mortality tables just permits the jury to 
speculate as to any damage. 


There is contained in the original brief of defendants reference to 
certain writings that sustain defendants’ position in this matter. (Pages 
18-20) 


CONCLUSION 


It would appear from the opinion in this case that counsel for 
defendants were lax in their presentation, both in brief and argument, 
concerning the questions presented and it is hoped that the matter set 
forth in this petition will more clearly explain the errors made by the 


Court below which defendants contend were to their prejudice. 


Without the admission of the testimony objected to plaintiff had 
nothing to sustain a $15,000.00 verdict to her favor. Even with this evi- 


dence, it is hard to understand how a jury could give such a verdict to 
plaintiff and a verdict in favor of the defendants as to her husband. It 
would indicate that there was confusion in the minds of the jury based 
upon some part of' the evidence and it would appear from this record 

that it was the admission of all the hearsay evidence and mortality tables 
that was wholly responsible for this situation. 


A re-reading of the record covering the matter of the stipulation 
should clearly indicate to the Court that the stipulation was based upon 
the record as it existed on May 12, 1961, and not upon anything that did 


or would occur after that date. 
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It is respectfully submitted that the petition for a rehearing 
Court in banc should be granted. 
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